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भाग IIण्ड 3 -- उप - खण्ड ( iil ) 
PART II - Section 3..- Snh-section ( ti ) 


( संघ राज्य को प्रशासनों को छोड़कर ) कनीय अधिकारियों द्वारा जारी किए गए सांविधिक आश और अधिस चमार 
Orders and Notifications issued by Central Authorities (other than Administrations of Union 

Territories ) 


भारत निर्वाचन आयोग 

श्रादेश 

नई दिल्ली, 8 फरवरी 1988 
प्रा . पा . : 5 . ..निर्वाचन आयोग का समाधान हो गया है कि नीम की सारणी के स्तम्भ ( 2 ) में यथा विनिर्दिष्ट विधान सभा के माधारण उप निर्वाचन 
के लिए जो रतम्भ ( 3 ) में विनिर्दिष्ट निर्वाचन - क्षेन से एमा है, स्तम्भ ( 4 ) में उसके सामने विनिर्दिष्ट निर्वाचन लड़ने वाला प्रत्येक अभ्यर्थी, लोक प्रतिनिधित्व 
अधिनियम , 1951 तथा नदीन बनाए गए नियमों द्वारा अपेक्षित उका मारणी ने स्नम ( 5 ) में यया दणित अपने निर्वाचन व्ययों का लेखा समय के अन्तर्गत 
और अपवा अपेक्षित रीति में दाखिल करने में असफल रहा है ; 

और उक्त अभ्यर्थियों ने ममयक मचना दिए जाने पर भी उम्म असफलता के लिए या तो कोई कारण अपना स्पाटीकरण नहीं दिया है या उनके 
द्वारा दिए गए अभ्यावेदनों पर , यदि कोई हो , विचार करने के पश्चात् निर्वाचन आयोग का यह गमाधान हो गया है कि उनके पाम उक्त अगफलता के लिए 
कोई पर्याप्त कारण या न्यायाचित्य नहीं है , 

प्रतः अब, निर्वाचन आयोग उमन अधिनियम की धारा 10-2 के अनुमरग में नीचे की मारणी के स्तम्भ ( 4 ) में विनिर्दिष्ट व्यक्तियों को मंसद के किसी 
भी सदन के या फिगरी राज्य / संघ राज्य- भेन की विधान सभा प्रथया विधान परिषद के सदस्य चुने जाने और होने के लिए प्रावण को नारीख में मोन वर्ष की 
कालावधि के लिए निरहित घोषित करता है :- - 

मारणी 


- 


- - 


-- 


- - - - ---- - 


- 


अ . में . निर्वाचन या विवरण 


निर्वाचन- शत की ऋ में . और नाम 
. .. - - - - - - 


निवाचन लगने वाले अभ्यर्थी का नाम निरर्नना का कारण 


. - 


- 


- - - 


-- 


- 


- 


- - - -. 


-- - - . - 


. - . - . - 


- 


- . - ..- 


- 


- - 


- 


- - - 


- 


- 


- - 


- - 


- 


- - - - - 


-- -- - 


- - - - 


- -- 


- - - 


52-कोयलमन्नम ( अ . जा . ) 


कोई भी मेधा दाखिल नहीं किया । 


12 6-केरल विधान सभा का गाधारण 
निर्वाचन , 1987 


श्री पी . ध्यानकम , 
मात्र श्रा फलामो 
बुलाकर हरिजन जापानी , 
काय तमन्नम, निला पालवाट , 


- . - 
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-- - - - -- 
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( 717 . /87 ( 1155 130 ) ] 


À , 07. 475 , 


faz 


FLECTION COMMISSION OF INDIA 


ORDER 


New Delhi, the 8th February , 1988 


O .N . 25 . - - Whereas the lection Commission is sutis 
lied that cach of the contesting candidates specified in colum 
14 ) of the Table below at the election to the House of Ilie 
People /Legislative Assembly specified in column (2 ) and held 
from the constituency specificd in column ( 3 ) against liis 
name has failed to lodge an account of his election expenses 
in the manner /hay not lodged the account at all its hos 
in column ( 5 ) of the said Table as required by the Represent 


tution of the People Act, 19,51 and the Rules made there . 
under ; 

And , whereas , the suicl candidates have either not furtiista 
ed any reason or explanation for the wiid failure even after 
(lue notice or the Election Commission , after considering the 
representations made by them , if any, iy satisfied that they 
fiave nu good reason or justification for the said filme ; 

Now , therefore , in pursuance of section 10 % of the vid 
Act, the Election Comunission hereby declaros the persons 
specified in column ( 4 ) of the Table below to be disqualified 
for being chusen as and for being , a member of cither House 
of the Parliament or of the Legislative Assembly or I.egisla 
live Council of 4 State for a period of 3 ycars from the 
date of this order . 


People 
the could 
10 boot lode 


TABLE 


S .No . Particulars of clection 


S .No . and name of 

constituency 


Nanic of contesting candidates 


Reasons for disqualification 


Account not lodged at all 


126 . General Election to the 

Kerala Legislativo 
Assembly - 1987 


S / Shri 
52 – Coyalmannam (SC ) P. Thayankan, 

Slo Pazhani, 
Kulakkad Marijan Colony , 
Coyalmannam , 
Distt . Palghant, 

Kerala . 
94 - Palai 

T .R . Karunakaran , 
Thattathuparambil, 
Palai, P . D ., Distt. Kottayam , 
Kerala . 


127 . 


- do 


128. 


do 


- do 


Joseph, 
Aikkarethu , 
Keezhoor P .D ., Distt. 
Kottayam , Kerala . 


- 


- 


- - 


- 


- - - 


- 


- - - 


- 


- 


- 
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- - 


- 


Accou . yt , no lodged at all 


- - - - - - - - 
129 . General Election to the 91 – Ettumanoor 

Kerala Legislative 
Assembly - 1987 


130 . 


-do 


-do 


Parayil Kuttiappan , 
Parayil House , 
Argpookara East, 
Distt. Kottayam , 
Kerala . 
P . S . Vijayan Perumbunchayil, 
Perumbunchayil, 
Thiruvampadi, 
Neezhur , 
Distt . Kottayam , 
Kerala . 

- . - - -- - - - - -- 


- - - - - 


- 


- - 


- 


- 


- 


- 


- 


- 


- 


- 


- 


- 


- 


[No . 76 /KL/87( 126 to 130 ) 

By Order, 
C .1.. ROSE , Secy. 


tion in 7-Jagatsinglipur Parliamentary Constituency, has pray 
cd for the following reliefs : 
(a ) To declare the politioner as duly elected for having 

Toccivc inujority of thic valid votes ; and 
thi to allow inspection and recounting of votes after 

calling for the necessary and relevant documents , 


the foreft , 18 47# {T, 1988 
OL . 26 - - A74 sfaffun wafat, 1951 ( 1951 FT 
43 ) T UTT 106 THT # , FATATT STUTT, 1985 fit fatetera 

af p . 1 # $ AT 3 FITTAT , 27 * arta 18- 11- 1987 
के मादेश को एतदद्वारा प्रकाशित करता है । 

[F . 82 /E87AT/( 1/85 )/87] 

tao , 
oth FAT, FIT Afera 


2 . The facts pleaded by the petitioner arc suomutiscu 
below : 


New Delhi, the 18th February , 1988 


(i) Che 8th general clection to the House of the People 

was notified on 2011 November, 1984 by an order 
of the President of India . Consequent therelu ile 
Election Commission notified the clection program 
me appointing 271h November, 1984 as the last 
Jute for making nominations, 28th November, 1984 
as the date of scrutiny of nominations, 30th Nove 
ember , 1984 as the last date for withdrawal of can 
didature and 24th December , 1984 as the date of 
clection in Orissa . 


O . N . 26 .- ID pursuance of section 106 of tho Repre 
scntation of the People Act, 1951 (43 of 1951) , the Election 
Commission hereby publishes the judgement of the High 
Court of Orissa dated 17th November, 1987 Election Prti 
tion No. 1 of 1985 . 

[No. 82 /0R /( 1 /85) / 871 


IN THE HIGH COURT OF ORISSA , CUTTACK 

Election Petition No . 1 of 1985 


(i ) 7 - Jagatsinghpur Parliumcptary constitucacy in Culiack 

district consisted of seven Assembly segnaçats , such 
as, 35- Tirtol, 36 -Erasapia , 37 - Balikuda , 38 -Jagatsingh 
pur ( S . C .) , 42 - Govindpur, 53 -Nimapara ( S . C .) and 
54 -Kakatpur. The petitioner and rospopdents 1 , 2 
and 3 contested the election . The petitioner has a 
nominec of the Janata Party with election symbol 
Chakra Haldhar , respondent No . 1 was tho nomi 
nec of the Indian National Congresy with election 
symbol Hund , respondent No. 2 was the nomince 
of Lok Dal having @ lection symbol Khet Jotatat 
Hua Kis :1a * und respondent No . 3 was an indepen 
ulent condidatc allotted with election symbol * florsc . 


In the matter of an application under sections 100 and 101 

of the Representation of the People Act, 1951 


Rabi Ray 


... Petitioner 


Vrs 


( 1) Lukshman Mallick , 
( 2) Yudhistira Day , and 
(3 ) Surendra Nath Mishra 

. . . Respondenis . 
For the Pctitioner- M /s. R . Mohudty and B . Misra ." 
Fur Respondent No. 1 - M / s. G . Ratlı, B . B . Mohanty 

and S . K . Das . 


( ji ) On 29th December, 1984 the Returning Officer de 

clued the result of the election , According to lipi 
5 , 54 ,523 volcs were polled . Out of them 9 ,699 votes 
were icjccted . Of the balance 5 ,44, 824 . valid roles , 
the petitioner got 2 ,61, 538 votes, whereas, his nearest 
sival, respondent No. I received 2 ,62,625 votes . 
Therefore, witli a lead of 1087 votes rcspondent 
Nu . 1 was declared elected . The other respondents 
received much less number of votes . The result 
vſ the election was incorrect and fabricuted. Rey 
pondent No . 1 and his agents committed severul 
currupt practices. Thero was improper reception of 
invaliul and rejected votes in his favour and rejec 
tion ol valid votes which should have been counted 
in favour of the petitioncr . 


For Respondents 2 & 3 — Nono . 


( Decided on 14th May, 1987 ) 
PRLSENI ; 

Ihe honourable Mr. Justice K . P . Mohapatia . 


(iv ) Respondent No . 1 and his agents committed the fol 

lowing corrupt practices : 


K . P . Mohapatra , J . - In this election petition under cu 
tions 100 and 101 of the Represcntation of the People Act , 
1951 (horelDafter reforred to as the Act ) the petitioner , a 
defeated candidate who had contested in the general elec 


fill] They hired anul cavagcal unsocial clements and let 

louse a reign of terror in the constituency who 
terrorised the voters and the workers of the Janata 
Party , In Tirtol segment & hardened criminal 
named , Dhurmananda Behera was employed ho 
respondent No . 1 who , with his gang equipped 
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with deadly weapons , came in two vehicles to the 
election meeting of Shri Biju Pattnaik , President 
of the State . Janata Party , held at Do - Sadaki on 
7th December , 1984 , assaulted Shri Pattnaik and 
created disturbance , as a result of which , the 
voters who had gathered in the said meeting dis 
persed out of fear . F . I. R . was lodged at the Tirtol 
Police Station , but due to interference of les 
pondent No . 1 no action was taken . 


pense which were convened by government offi 
cials . High government officers also attended the 
meetings. All these activities were undertaken to 
induce and allure the voters of the area to vote 
for respondent No . 1 . The date , place and other 

details of the meetings are as follows : 
: ( 1 ) On 17th November , 1984 in Tirtol Segment a 

bridge over the river Mahanadi was inaugurat 

ed by the Chief Minister. 
(2 ) On .22nd November, 1984 another mecting was 

organised at Balikuda segment for inauguration 

of Nagpur Jora Setu by the Chief Minister . 
( 3 ). On the same day ( 22nd November , 1984 ) inaugu 

ration meeting of Paladhua Bandha was held . - 


(b ) Out 14th December, 1984 Dharmananda Bchera 

along with other supporters of respondent No . 1 
forcibly entered into the Janata Party clection 
office at Sanara in Birtol Grama Panchayat and 
threatened the electors and the workers of the 
Janata Party and forced them on the point of 
dagger to join the Indian National Congress , work 
and vote for respondent No . 1 . Again on 20th 
December , 1984 the said gang forced open the 
State Janata Party office and took away the micro 
phone set. . 


(k ) A loan Mela ( credit fair ) was organised in Govind 

pur -Niali Block at the instance of Rabi Mallick , 
Chairman of the Panchayat Samiti who belonged 
to the Congress Party on 9th December , 1984 . In 
the said loan Mela voters were allured to take 
loans and vote for respondent No. 1 . Rabi Mallick 
was working in support of respondent No. 1 . 


( c ) On 23rd December , 1984 Dharmananda Behera 

and his gang and other workers of respondent 
No. 1 being directed by him and armed with 
deadly weapons came to village Dandasahi at 
about 2 p . m . and assaulted one . Shyamsundar 
Samal and threatened that they will kill his inas 
ter Patu Parija . . 


(1) On 20th December , 1984 , 21st December , 1984 and 

22nd December , 1984 utensils and blankets were 
distributed to voters of some villages of Terundia , 
Uchupur and Tulasipur Grama Panchayats in 
Nimapara segment through the local Sarpanchs 
Raj Kishore Nayak, Krushna Chandra Das : ard " 
Sikhar Sahu respectively at the instance of res 
pondent No . 1 in furtherance of his election pros 
pects and with the object of inducing the voters 
to vote for him . 


( a ). Thereafter they proceeded to Kanakapur bazar 

and held out open threats to kill the Chief Janata 
Party campaigner Shri Pratap Chandra Mohanty . 


(e ). They further proceeded to Sahara . Hat and crimi 

nally assaulted Sarada Charan Parija , Chintamani 
Das, Harish Roul and Sudam Charan Panda who 
were supporters of the Janata Party : 


. (f ) On 13th December , 1984 one Srinibas Swain , a 

well known anti- social element who was campaign 
ing and canvassing for respondent No . 1 created 
à reign of terror at Chatua by holding out 
threats to the voters of the area that unless they 
would yote for respondent No . 1 . they will be 
severally assaulted and their houses will be set 
on fire . 
On the same day ( 13th December, 1984 ) in village 
Kolar another anti-social element employed by res 
pondent No . 1 named , Basanta Parija criminally 
assaulted Kumarbar Swain and Surendra Moha 
patra who were workers of the Janata Party . 
They also threatened the voters of the area that 
unless they would vote for respondent No . 1 , they 
will be killed . 


(m ) In Nimapara segment several tube - wells were 

risunk in a number of villages on various dates in 

the month of December, 1984 at government ex 
pense but at the instance of respondent No . 1 in 
order to attrack the voters of the villages to vote 
for him . The villages are Salanga , Dhala , Ama 
-Tanga , Chhabatia , Janra , Uchhupur (Muslim Sahi) , 
Kolhana (Harijan Sahi and Dianka Sahi ) , Nua 
santha ( Brahmin Sahi) , Dhirapur , Aul- Pingal, 
Chhanua (Harijan Sahi), Dhanuabasta , Balanga 

and Budhei (Harijan Sahi). 
.. ( n ) A new morum load with boulder base was laid 

in village Balanga at government expense at the 
instance of respondent No . 1. with a view to in 
duce voters of the area to vote for him , "" ... 


( 0 ) The following polling stations were completely cap 

tured at the instance of respondent No . 1 by his 
workers. The polling agents were forced out of the 
polling stations. The voters were forced to put the 
seal on the election symbol of respondent No . 1 
and insert the ballot papers into the ballot boxes . 
The Presiding and the Polling Officers were mute 
spectators and did not prevent the illegal actions. 


A . Tirtol segment. - --Polling station nos. 4 -Krushna 

nandapur , 41-Raipur Patna , 46 -Banito , 75 
Mulasing. 


(li) In 7- Jagatsinghpur Parliamentary Constituency 

two assembly - segments, such as, 38 - Jagatsinghpur 
and 53 Nimapara were reserved for scheduled 
castes . The scheduled caste people of these seg 
ments belonged to Mallick community which in 
cluded sub -castes Pana and Kandara: Respon 
dent No . 1 belongs to the scheduled caste of 
Mallick community . During his election campaign 
he held several meetings in several places and 
met several people of his community and pronot 
ed caste and communal feelings . He cronagated 
amongst them that because he belonged to their 
own caste ( scheduled caste ) they should cast 
their votes in the election in his favour. As a re 
sult, feelings of the scheduled caste voters against 
the petitioner who is a Sabarna Hindu rän liigh . 


B . Erasama segment.--- Polling station at Banikunda . 
C : Kakatpur segment.-- Polling station nos. 5 -Bada 

gaon , 121-Karanjapur , 


(p ) The following irregularities were alleged to have 

been perpetrated in counting of votes, all of which 
were done in connivance with respondent No. 1 
so that he would win the election . 


( 1 ) There was improper acceptance of 501 rejected 

and invalid votes which were counted in favoris 
of respondent No . 1 as per the details stated 
in schedule A of the election petition . 


(1) During the process of election respondent No . 1 

hinself , Shri j. B . Patnaik , Chief Minister of 
Orissa and Shri B . K ., Biswal a powerful Minister 
of the State , openly gave out in public meetings 
at various places within the constituency promis 
ing to do various welfare activities for the peo 
ple of different localities. - Various inauguration 
ceremonies were conducted at government ex 


( 2 ) : Accounting and totalling of votes in different 

Assembly segments were deliberately incorrect . 
ly done so as to increase the number of yotes 
of respondent No. 1 . 
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(3 ) From Part I of Form 20 relating to Nimapara 

therefore, suspects that he manipulated the 
segment it will appear that actually respon 

counting results in favour of respondent No. 1: 
dent No. 1 received 38,445 votes, but it was 
wrongly shown as 38 ,453 votes . These 8 votes : 3 . It is averred that on 29th December , 1984 the petitioner : 
were wrongly counted in favour of respondent was ueclared to have been elected , but at the instance or 
No . 1. 

Shri B . K . Biswal and Smt. Jayanti Patnaik , who came to the 

Collectorate premises , the result was manipulated and lilti 
4 ) In Govindpur segment, 7 votes were added to inately respondent No . 1 was declared to have been elected . 
the account of respondent No. 1 and in Tirtol It is stated that before the result was finaily announced the 

petitioner made a speciñc prayer for recount pointing out 
segment, 1 . vote was similarly wrongly accounted . 
in his favour. 

the details of intiimities, interpolations , manipulations and 

over -writings in ine accounts , but the Returning Officer refused 
(5 ) Respondent No. 1 exploited his position as the 1 . Tecount the votes. 
nominee of the ruling party and by influencing 

4 . With the above allegations of facts the petitioner has 
government officers, who were entrusted with 
the safe custody of the ballot boxes after the made the specific prayers which have been referred to earlier . 
poll was over, and in collusion with them man 
aged to take away valid votes , cast in favour 5 . Respondent No . 1 filed an elaborate written staiement. 

The essential facts pleaded therein relevant for decision of the 
of the petitioner so as to decrease the total 
number of votes obtained by him . The details issues raised are stated omitting the details for the sake of 
have been stated in schedule B of the election 

Drevity . According to him the election petition does not satisfy 
petition . 

the requirements of sections 81, 82 , 83 and 117 and is liable 

to be dismissed under section 86 of the Act. Material facts 
(6 ) Respondent No. I managed to put extra account/ 

in support of the ailegations have not been stated and all 
spurious ballot papers after affixing the seal on 

she ailegations made are false , incorrect, vague and indefinite . 
his own symbol into the ballot boxes so as to 

The Returning Officer and the counting ofnicers against whom 
increase the number of votes in his favour, allegations have been made, having not been added as parties 
The details have been stated in schedule C ? 

to the election petition , the same is bad for non - joinder: 
of the election petition , 
(7 ). In Govindpur segment 72 ,777 voies were polled , 

6 . The process of election did not start prior to 20th Nov 

ember , 1984 when the 8th General Election to the House of 
out of which 1, 409 votes were rejected. Thus 

the People was notified by an order of the President of India . 
there were 71, 368 valid votes, out of which the 

After initial counting of votes it was noticed that 5 , 54 , 523 
petitioner had polled 38 , 881 votes , respondent 

votes were polled inciuding posiai ballots , Out of them 9 ,699 
No . 2 had polled 2 , 384 votes; respondent No, 3 

votes were rejected . Of the balance , the petitioner got 2 ,61, 538 
had polled 1,410 votes and respondent No . 1 

. : valid votes, whereas, respondent No. I had received 2 , 62 , 525 
had polled 28 ,693 votes . At the time of count 

valid votes. Thus respondent No. 1 secured a majority of 
ing it was noticed that the petitioner had poll 

1087 valid votes and was declared elected , but subsequently 
ed 10 , 188 valid yotes more than respondent 

at the time of filling up of the index card discrepancies were 
No . 1 , but in Part II of Form 20 it was found . 

detected in boothwise computation made for Govindpur seg . 
that only 70 , 956 votes were polled in Govind 

ment. It was found that votes pertaining to four polling sta 
pur segment and the petitioner had received only 

tions of the said segincnt namely , polling station No. 109 , 
37, 489 valid votes. So , 1 , 392 valid votes which 

Pokharigan M . E . School, polling station No. 110 - Pokharigan 
had been received by the petitioner were either ; 

U . P . School, polling station No. 111-Kurangi U . P . School and 
not taken into account or were managed to 

polling station No . 112 -Kalanha L . P . School, had not been 
disappear clandestinely by the counting agency 

counted and cílected in Part I of Form 
at the instance and in collusion with respon 

20 . In the above 
dent No. 1 which has materially affected the 

named four polling stations the petitioner had received a total 

number of 892 votes, whereas, respondent No. 1 had polled 
result of the election . 

797 votes out of the total of 1821 votes , 32 votes were re 

jected . Respondent No . 1 had received 60 and respondent 
(8 ) Some ballot papers contained márks on the sym 
bol of respondent No. 1 by instruments other 

No. 2 had received only 40 votes. After the votes polled in 
than the scals supplied for the purpose . Although 

the above named 4 polling stations were taken into account 

it was found that the difference of votes between the petitio 
the polling agents of the petitioner objected for 
reception and counting of such votes in favour: 

ner and respondent No. 1 was reduced from 1087 to 958 . SO 
of respondent No . 1 , no heed was paid to such 

a fresh final result sheet in Part II of Form 20 was pre 
objections . The detailed particulars have been 

pared , Thus the petitioner had not received the highest num 
stated in schedule D of the election petition . 

ber of valid votes. 


(9 ) It would appear from the particulars given in 

schedule E of the election petition that ballot 
papers which contained more than one seal 
mark against the symbols of more than one 
- candidate should have been rejected, but they 
were counted in favour of respondent No . 1 . 


7 . There was proper counting of ballot papers according 
to the seal mark put on the election synibol of each candi 
date , There was no iniproper acceptance or rejection of votes . 
Votes which were liable to be rejected were actually reject 
ed. Votes liable to be rejected and should have been rejected 
were never counted in favour of respondent No . 1 . Votes 
which should have been counted in fabour of the petitioner 
were not rejected . 


( 10 ) 4 ,338 valid votes which should have been count 

ed in favour of the petitioner in addition to the 
votes declared to have been polled by him were 
illegally rejected . The details have been stated 
in schedule F of the election petition . 


( ! ) As many as 38 tendered ballot papers detailed 

in schedule G of the election petition were 
believed to have been counted in favour of 
respondent No. 1. . 


8 . In respect of the catena of corrupt practices stated in 
the election petition , respondent No. 1 has made categorical 
deņial of each alleged event . According to him , he did not 
engage or employ unsocial elements and criminals as his agents 
or workers for taking part in the election campaign . He did 
not know Dhamapanda Behera or his gang. The voters, sup 
porters or workers of the Janata Party were not terrorised 
at his behest. The workers of the petitioner. were neither 
threatened nor assaulted by his own workers or supporters . 
It was not true that at his instance Dharmananda Behera and 
his gang a : rived at Sarala Road -Dosadaki meeting of Shri Biju 
Pattnaik and threatened all the persons present and dispersed 
the same by force . It was equally untrue that at his instance 
his supporters forcibly entered inside the petitioner s election 
office at Sanara , assaulted persons and forcibly removed the 


( 12 ) The Sub -Divisional Officer of Jagatsinghpur was 

an Assistant Returning Officer . He was asked 
to come to Cuttack by the Returning Officer 
with the counting results. Although he is said 
to have started from Jagatsinghpur at 10 a .m . 
he reached Cuttack at 5 . 30 p .m . The petitioner, 
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microphone set. As a matter of fact, in the Lok Sabha elec order to improve his clection prospects. His agents and wor 
tion held in March , 1980 the petitioner was detested by res hers cliù not capture any polling station much less those at 
pondent No . 1 by a margin of about 60 ,000 votes from the Titol , Erusanna and Kakatpur segments . The polling itgents 
sume constituency. The petitioner is not a resident of the of the petitioner were neither forced out of the polling 814 
constituency and docs not command political support ot the tions for were the voters forced to put thic scal marks up tho 
people for who liehus dune no welture work . He has election symbol of respondent No . 1. 
brought fakc and malicious allegations of corrupt practices . 

16 . With regard to the alleged irregularitics in counting of 
9 . Respondent No . 1 did fiot promote castcism of commu votes respondent Nu. I has stated that rule 56 of the Con 
nalisin amongst the scheduled caste villagers in course of his duct of Election Rules, 1961 (hereinafter referied to as tho 
election campaign . On the other hand , the petitioner who Kulcs ) which provides for the procedure for counting of the 
himselt belongs to khandayat custe preached and propagated votes was scrupulously followed by the counting officers . 
castesim among the hhandayat villagers . 

They did not commit any sort of irregularities for advancing 

the election prospects of respondent No. 1 derogatory to the 
10 . In the mectings referred to in the election petition , interest of the petitioner, 501 rejected and invalid votes were 
neither the Chief Minister Shri J . B . Patnaik nor Shri Basanta not cuunted in his favour and the particulars stated in sche 
kumur Biswal, a Minister of State , nor respondent No. 1 dule A of the clection petition are all vaglio , indefinite and 
held out any promise of welfare activities to allure the votery speculative , 
of the respective localities to vote for the latter . Respondent 
No. 1 attend and presided over the meeting as a sitting 

17 . It has been denies lliant accounting and totalling of 
Member of the Parlianicnt and not as un intencing candi 

votes were incorrectly done and the votos received by rcs 
date for the cushing Lok Sabha election . The officers ttcnd pondent No. 1 werc illegally increased for his benest. In 
ed the inauguration ceremonies as part of their oficial func 

tiated figurcs were not written in place of correct figures . 
tion . No election mecting was organised by respondent No . 1 
at government expense . 

18 . In Nimapara segmcot respondent No. 1 actually receiv 

ed 38 ,453 votes and not 38 , 445 votes 4s alleged . There was 
(i) As already stated above, the clectoral piocc5 ) Jid no increase of 8 votes. Seven votes were not illegally in 

1101 commencc prior to 20th November , 1984 . Tho creased in favour of respondent No. 1 in Govindpur segment 
newly constructed bridge over the river Mahanadi for one vote wits wrongly counted in his favour in Tirtol 
at Tirtol-Kolar Road was scheduled to be inaugurat scgmcnt. Therefore , counting of 16 votes illegally in favour 
ed on 2nd November , 1984. But the function was of respondient No . 1 is incorrect. 
cancelled on uccount of the national mourning on 
account of assassination of the Prime Minister of 

19 . Respondent No. 1 did not influence any government 
India , Indira Gandhi on 31st October , 1984. So the 

ollicer taking advantage of his position as a sitting Member 
inauguration took place on 17th Novemuer , 1984 . 

of the Parliament belonging to the ruling party . He did not 
In the said inauguration ceremony none of the dig 

take away valid votes cast in favour of the petitionco so as 
nitaries precot madc any election propaganda ili 

10 inc casc his own number . The identity of persons who took 
favour of respondent No. 1, 

uway the votes has not been disclosed . The particulars showu 

in schedulc B of the election petition are , therefore , vaguc 
(ii) The inauguration of the bridge over Naypur Jora at and indefinite . 

Balikuda was held on 22nd November, 1984 . The 
function was organised by the State Government, 20 . The allegation that respondent No. 1 illegally manag 
but there was no public meeting. Omcers of the ed to put extra account / spurious votes into the ballot boxes 
works department and other Ministers were present, hus heen denied . The doscriptions given in schedulc C of 
but no allurement was held on to the villagers 30 the election petition being vague and indefinite cannot bo 
as to vote for respondent No . 1 during tho inaugu acccptcd . 
iation ceremony as an clcction meeting . Respondent 
No. 1 filed his nomination paper on 24th November, 21. Iu Govindpur sogalent the petitioner actually received 
1984 and so on the date of the inauguration cere 38, 381 votes and respondent No. 1 hud recoived 29 , 193 votes 
mony he did not hold himself out as a candidate . as would appear from Part II of Form 20 . While initially 

preparing thc final result whcet in Part II of Form 20 the 
11. No meeting was convcned and conducted on 22nd total number of votes rolled in Govindpur scgocat was com 
November, 1984 for inauguration of Paladhua Bandha Pro 

puted at 70 ,956 against 72 ,777, The mistake occurred as the 
ject. As a matter of fact, the bridge has not yet been com 

figures in respect of four polling stations as has already been 
pleted . Respondent No. I was in no way connected with any 

referred to above werc inadvertently not computed . Therefore, 
loan Mela organised in Govindpur -Njali Blo : k on 9th Decein 

the allegation that 1392 valid votes cust in favour of the 
ber , 1984 . Although Rabi Mallick was his counting agent hc 

petitioner were eithor not taken into account or were mau . 
was also not responsible for the loan Mela . 

aged to disappear clandestinely by the counting agency in 

collusion with respondent No . 1 is incorrect. 
12 . Utensils and blankets were not distributed by the wor 
heis of respondent No. 1 totho voters of the villages ay 

22. It is incorrect that bullot papors containing murks on 
alleged in the election petition . 

the symbol of respondent No, 1 by instruments other than 

thc seal supplied for the purpose were counted in his favour. 
13 . Respondent No. 1 has denied any responsibility with 

No written objectiou was made by tho counting agents . Thc 

details referred to in schedule D of the election pctitiou are 
regard to sinking of tubc-wells in various villages of Nimapata vaguc , indefinite and incorrect. It is equally incorrect as stated 
segment as an election gift, According to him , under the 
Rural Water Supply Scheme tube-wells were provided to 

in schedule E of the election petition that ballot papers 
different villages as per the decision taken by the Puri Dis 

which containcu -morc than one seal mark which should have 
trict Development Board . Thc tubc-welly had not been sunk 

been rejected were counled in favour of respondent No . 1 . 
to improve his election prospects. 

23. The details mentioned in schedule F of thic clcction 
14 . Respondent No. 1 has denied that the morum road 

petition are wrong. Tlie allegation that 4, 338 valid votes which 
with boulder base in village Balanga was laid at his ijistance 

should have been counted in favour of the petitioner werc 
for the purpose of attracting local votcs. He learnt that con 

rejected is incorrect. In the absence of illy specific allegation 
struction of the road work started on 17 

with regard 10 Annexurc A of schedule F of the 
October , 1984 

clcction 
and was coniplcted on 26th Octobc : , 1984 hefore the elec 

setition the suid jnnclure A hus to he ignoica , 
lion programmc cisucd. It was a development project under 
taken by the local Black Development Olliccr unconnected 

24 . 38 (ondercut llot papers details in schedule G (if the 
with the election . 

election petition hud not becii counted in favour of respein 

cient No. 1. 
15. It is emphatically stated that respondent No. 1 did not 
commit any corrupt practice, did not exert undue influence 

25 . The Sub - Divisional Officer, Jagatsinghpur who was an 
on any body, did not bribo any one, did not misuse official 

Assistant Returning Officer did not make any manipulation 
machinery or public fund during his election campaign in 

of votes in favour of respondent No . 1. As a matter of fact , 
counting of Erasabla segment was completed at 11. 30 a ./ . 
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16 . Whether any ballot cast in favou : of thc petitioner 
After the result sheets were prepared he Icft Jagatsinghpur 
at 4 . 30 p .m . and arrived at Cuttack at about 4 .45 p .m , on 

has been illegally counted in favour of respondent 

No. 1 ? 
29th December, 1984. There was also no manipulation of any 
80 . 1 by Shui Basanta Kumits Biswal and Sint. Jayanti Pat 

Wheilier any hallot cast in favour ut the petitioner 
nuik . 

has been clandestinely miude tu disappear from the 

ballot boses ? 
26 . It is listly contended that respondent No, I did not 
Cormit any corrupt practice , illegalities of Irregularity in the 

18 . Whether iny spurious bullot has been introduced into 
conduct of the elections . He did not influencc any goveril 

the ballot box atlixing the seal on the symbol of 
ment oflcer in charge of conduct of elections or otherwise su 

first respondent ? 
as to advance his election prospects. He also did not commit 
any act prejudicial to the interest of the pctitioner . Accor 

Whether any ballot liable to be rejected for bearing 

sup 

inarks made otherwise than with instruments 
dingly , the allegations inade in the election petition atę wholly 
incorrect . 

plje «l for the purpose , has been illegally counted in 

favour of first respondent ? 
27 . Respondents ? and 3 did not contest the case and 
semained ex - parle , 

Whethe : thorc was canvassing by the polling party 

or any member thereof in favour of the first yes 
28 , On the pleadings of the parties , the following issues 

ponclent on the date of rolling inside the polling 
were framed : - - 

Sition ? 
ISSUES 

Wlicthat there have been manipulations to increase 

the number of votes actually cast in favour of tes 
1. Whether the clection petition is maintained in law ? 

pondent No . I tu l urther his prospect of winning ? 
2 . Whether the clection petition is liable to be dis 

22. Whether the very process of counting was conduct 
missed under section 86 of the Representation of 
the People Act, 1951, for non - compliance of scc 

ed by hand picked ufficers ? 
tions 81, 82 , 83 and 117 of the said Act ? 

Whether the illegalities alleged in paragraph 22 of 
Is the clection petition barred by laws of limitation ? 

the clection petition and detailecha particulars thereof 

given in Schedule - G and Schedule - H , vitinte the elec 
4 . Whethe : the l ecrimination application is barred by 

tion ? 
luw s and limitation ? 

Whether the petitioner is entitled to be declared 
Whether the recrimination application is liable 10 

clected ? 
be dismissed for non -compliance of section 81, 82 , 

25. To wlal other relief or reliefs the petitioner is co 
struck off for want of detailed particulars as requiji 

titled ? 
Act ? 
Whether any or all the allegation of corrupt prac 

FINDINGS 
licc made in the election retition are liable to he 

CORRUPT PRACTICES : 
struck off for want of detailed particulars as requir 
ed under law ? 

29 . The following issues relate to corrupt practices alleged 
7 . Whether yny or all the allegations of corrupt prac 

tu have been perpetrated by respondent no. 1 . 
tice made in the recrimination application are lia 
ble to be struck off for want of detailed particulars 

Issue Nos, 6 and 9 , 10 , 11 and 20 . 
as required linder law ? 

The allegations of corrupt practices perpetrated by reg 
8 . Has the respondent No. 1 received the majority of 

pondent no , I have been stated in brief in para 2 ( iv ) and it 
valid votes ? 

is usnecessary to repeat the same, 


I 


3 . 


A . 


9 . Whether the first respondent and / or the many lead 

ed by one Dharmanunda Behera , at tlic instance and 
consent of the first respondent, created dicturbance 
in the mectings of the petitioner , crimin : lly inti 
midated and threatened the volers und unduly in 
fluenced the voters to vote for first respondent and 
not to vote for the petitioner ? 
Whether the first respondent, in order to further 
his clection prospect and gain the support of Harijan 
voters , made an appeal and canvassed on the ground 
of caste , and promoted communal hatred between 

the Harijan voters against the petitioner ? 
11. Whether the first respondent, in order to ( urther hiy 

election prospect and to defeat that of the pati 
tioner, procured the assistance of any person in the 
Service of ( overnment, arranged credit fairs , distri 
buted election gifts as described in paragraph 10 
of the election petition ? 
Whether doubtful ballots as alleged in paragraph 11, 
Schedule- A und Annexure - A of the petition lille 
heen illegally counted in favour of the first res 

pondent ? 
13 . Whether the totalling of the figures entered in Part 1 

Tom 20 of respective assembly segments with 1cs 
pect to the first iespondent is wrong ? 
Whether respondent No. 1 has been elected by 

majoity of valid votes ? 
15. Whether iny ballot liable to he rejccicd 19 buen 

counted in favour of lespondent No . 1 ? 


30 . It is settled law that allegations of corrupt practices 
aro quasi criminal charges and the proof that would be 
required in support of such allegations would be os in crimi 
nal charges. Charges of corrupt practices are to be cguated 
with criminal charges and proof thereof would not be pre 
ponderance of probabilities as in civil actions but proof beyond 
reasonable doubt as in criminal charges. Further , the corrupt 
practicos must be committed by the candidate or his election 
agent or by others with the implicit or oxplicit consent of 
the candidate or his election agent. If the supporters of 
the candidate indulge in corrupt practices on their own with 
out having been auhorised by the candidate or his election 
agent , liability or responsibility for the same cæpnot be fixed 
with him and on that ground the election of the returned 
candidate cannot he voided. In support of the above principles 
there are a large number of decisions of the Supreme Court 
and different High Courts , but I would prefer to cite the 
latest one reported in A .I. R . 1985 S . C . 89 , Surinder Singh v . 
Hardial Singh and others and AIR , 1986 SC . 3 , Rain Singh 
and others v . Col. Ram Singh , as well as. an unreported deci 
sion of this Court in Election Petition No. 6 of 1985, Arun 
Dey v . Gopanarayan Das and others . 


31.2 .( iv )(a ) Disturbance in elcction mecting : 


14 . 


This allegation of corrupt practice relates to the Janata 
Party election mceling organised at Sarala Road - Donadaki 
which was forcibly dispersed by a notorious criminol and 
anti-social element of the arcs named . Dharmanand Behera 
and his gang at the instigation , knowledge and conrnt of 
responding no . 1 . According to the averments in the election 
petition this meeting was organised on 7 - 12 - 1984. But P . W . 
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18 , Juyal Kishore Nayak , the General Secretary of the State located in that bazur . When lic was taking t¢a and refreshi 
Jubil Janatit stitcd in his evidence that the saic ) mecting was ments in a stall, he saw lcspondent no . 1 coming to the 
Organised 01) 29 - 11 - 1984 . With regard to the late of the Congress Party office in a jecp . He enquired about Dharma 
mecting his version WIS Supported by PWN, 29 and 48 bit Dandit Behçrul and Narayfin Raul and ashed some others to 
even the religioner ( P . W . 5 ) . No doulil , with regard to the call then t tearing this the witness entertained nome suspI 
date of the meeting itt Sarala Rout-- 

there is no Lul about the activities ( 1 tlic Congress . ckers and stayed 
ance between the pleading and the prout. But in lead to 

in the stull. About 15 minutes illes Dhurmunanda Beher : 
by most of the important witnesses about this illegation oj 

a Nurijs !! ITI at the Congres . Pilty office . Resu 
corrupt practile , the correct date of the meeting sceins lo Ponient No. I lull them that there shall be a large gathering 
be 29 - 11 - 1984 . 

in tho Janata Party election mecting and many people from 
different parts will intend the Same meeting in processions, 

Somehow or other disturbance shoull be created 
32 In cinnection with this allegation , three important 

as to 

disperse the mçcting. He heard the above and alter respondent 
points deserve consideration . First, whether thc Janata Party 

10 , I left the place he also left the stall, Whatever respondent 
clcction meeting at Sarala Roach - - Dosidahi was actually 

no . 1 said was audible to the still where he was sitting. He 
Organised anch a large number of persons were present 10 

did not enquire about Dharmananda Behera und Narayan 
hear the Stute Janata President Shri Bijil Patnaik , the pet: 

Ruul froni the stall owner hec SC, he appeared to be it 
tioner and others ; suunil , whether the mecting was completely 

supporter of the Congren Party . The cvidence of this witness 
disrupted because of the attack and disturbance created by it 

Cunnt he believeil for the following reasons : 
noturious criminal : 15d nati-social element of the area ilumid , 
Dharmananda Rehera unch his gany ; and think , if the said 

(1 ) He is an active member and office holçler of the 
101 of Dhamananca Behera unil his gang was perpetrated :11 

Janata Party and was it staunch supporter of the 
the instigation , hauwledge and consent of respondent 10 . 1 . 

petitioner at the time of the general clection . There 
So far as the first two aspects ille concerned , the cvidence 

fore , he is dccply interested in the petitioner ; 
is overwhelming to which only a brief refcicnce is necessary . 
P . W . 20 is a journalist who had taken part in the election 

(b ) The facts stated by him in his evidence were not 
campuign of the petitioner , P . W . 28 was the office bearer of 

specifically pleaded in the election petition by giving 
Juba Janata at the Stalc level. P . W . 29 is the Secretary of 

specific details of the corrupt practice ; 
the Janata Party of Tirtol segmçnt. P . W . 48 is a member of 
the Janata Party . P . W . 49 , Shri Pratak Chandra Mohanty 

(c ) There is no corroboration to the evidence of this 
Was in charge of the organisation of thic Clections of the Janata 

witness which is partisan in character ; 
Party in the State und was a former State Cabinet Minister 

(cl) It was highly unlikely that respondent no . 1 , a sea 
and P . W . 55 , the petitioner hinself , who indisputably is a top 

soned politician , would have imparted instruction to 
leader of the Junata Party , a former member of the Parlia 

Dharinananda Behera and Narayan Raul to clisrupt 
ment and a Union Cibinet Minister . All of them though 

the Janata Party election meeting which could be 
connected with the Janata Pilty have unanimously 100 

zulible in others, because the real was secret in 
unequivocally stated liat the Janata Party clection meeting 

natue; 
held at Saralat Road - Dosadahi, which was altended by a 
largc number of voters of the arc to hear the prominent 

( e ) if responclent no . 1 imparted instructions to Dharma 
lenders of thc Janata Party , such as , Shri Bijız Patnaik and 

nanda Behera and Narayan Raul for disruption of 
others was disrupted on account of the disturbance created 

the Janata Party election mecting inside the Congress 
by Dharmanandit Bchcru and liis gang who arrived at the 

ofice , it was highly unlikely that the witness could 
place of the meeting arnicd with deadly wearons raising 

hear the same staying outside in a tea and refresh 
slogans in support of the Congress ( I) candidate in the vehiclcs. 

ment stall ; and 
For fear of then the meeting was immeduitely dispersed , the 
persons 154cmhled fled away, some lenders and others were 

( f) It was highly improbablc that respondent no . 1 im 
manhandlccl and this took place in the mute presence of the 

parted instructions on the roach itselt. 
police officers . Respondent No. 1. lioth in his written state 
ment and ovidence , has clonied his responsibility with the 

I am , therefore , wable to accept the evidence of P . W . 28 
distuption of the meeting, but has not adduced any evidence 

anal hold that the petitioner las failed to prove that the 
to show that therç was no election meeting of the Janat:1 

Janata Party clection meeting at Suala Roacl — D : sadaki was 

disrupted at the instance , instigation . Consent and knowledge 
Party ilt Surala Kuud ... Dosadaki attendeıl by Shri Biju Patnaik , 

of respondent no . 1 . In this connection , I would refer to 
the relilioner and other Tanata Party leaders. It is true that 

AIR . 1985 S . C . 89 (supra ) in which in 
all these witnesses are supporters of he Janata Party yet, 

lentical allegation 

was made against the successful candidate , But for lack of 
iliey corroborated one ancher in this respect. Particularly 

cvidcncc it wiis held by the Supreinc Court that the consent 
two of them numely , P . W . 49 ani 55 are respectable persons 

of thic appellant (successful candidate ) for disturbing the ineet 
who were 1101 supposcd to speak falyhood v: 1111 regard to 

ing coul1 not he proved . It was also held in A . I. R . 1986 
organisation of on clection meeting. They have also no 4x0 

S . C . 3 ( supra ) hat it is well settled that the corrupt practico 
to grind against Dharmananda Behera and his pang. Particu . 

must be committed by the candidac or his rolling agent 
laily the petitioner ( P . W . 55 ) has nothing to do with llicae 
persons . Therefore , in view of these facts and evidence, I 

or by others with the implicit or explicit consent of the cun 

cikle or his polling agent. Wherc , however, the suprorters 
told that thc Tanata Party election me: ling organised at 

of a candidate indulge in a corrunt practice on their own 
Sarula Rond - - -Dusaki on 29- 11 - 1984 wat disrupte : hv 

without having been authoriscd by the candidate or his nolling 
Dharmununda Bcher and his pung 

aprent. the clection of the returned candidate cannot be 

voided . 
33 . Even though there is allegation thal the Janata Party 
election meeting organised ut Sarola Road — Dosadaki on 

31 . 21v)(b ). Entering into the Janatı Party office and 
29 - 11 - 1984 was disrupted by illegal means by Dharmananda 1reatenin at the point of duyger. 
Bchera and his gang of ani-socials , the pctitioner is yet to 
pruve by eliable and cogent evidence that it was so dune 

There were two alleged inciderus relating to the Janata 
at the instance , instigation , consent and knowledge of resnon Party clection office at Sanara . It is allegedl That on 14 - 12 - 84 
clerit no . 1 and that he was a privy to it . The pctitioner has Dharnananda Behera and his army of anti- sociok forcibly 
led evidence of P . W . 28 for proof of the above fucts. P . W . 28 cutercnt inside the will office it: tucutened the Janata Party 
is a political worker and the General Secretary of the State workers at the point of dagger not to support the Japata Party 
Juba Janatar, He was in charge of general supervision of candidate , hut to support the ( ODTC candidate , Again on 
the propaganda of the petitioner . There was pronoul for 20 - 12 - 1984 the forcibly enteret ins the said fire and 
holding the Tonatul Party election merting on 24 - 11 - 1984 took away the microphone set Prilly 170 fir ence has 
at Sarulat Road Desudaki. In order to make the meeting it hern adoluca Toy thc petition in pomer of the aforesaid 
Succese , tlic Fitness went to Tirtol on the previous day. facts , as well as the further fact that it was so done willı 
Uc could not return to Cittack the sano evening and so he tlie consent and knowledge or at the instiention of respondent 
spent i ie nigh in the I nta Party office of Titol, Neit 19 . 1 P . W . 7 is the Onicer- in -Charge of Tirtol Police Station 
murnin , that is , on 29 11- 1984 he came to the nearhy bazar wlin had no personal Insuleduc about the incident relation 
for tea and refreshments. The Congress Party office was lu Sanara except producing a copy of the first information 
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eport (Ext. 108). This first iniordation l eport reluites to an 
icident on 2U -12 - 1984 and was lodged by one Ranesh Chandra 
Lenka who siated therein that al apuut ll pin . Dhyananda 
Byheta trespussed into the Janata Party election orlice and 
issaul. ed him und some others. He also look away tho micro 
honc bet and a suun of Rs. 222 from his hands. Trive 
igation was carried ou and ulimmately final repuri wa 
ubmitted . P . W . 20 has stated that it was soported to him that 
omo goonda elements of the Congresy rally headed by 
Dharmanunda bichera attacked the Junata election Ollice at 
Sanara and took away the microphone sct, On the basis of ihe 
iforesaid evidence , I retuso to hold that this allegation of 
corrupt practice has been established , 


35. 2 (iv )(c ) to (c ) Threatening and assault on the Japata 
Party workers . 

For most of these allegations no evidence has been adduced 
by the petitioner except examining P .Ws. 30 and 22. According 
to the evidence of P . W . 30 , on 23 - 12 - 1984 at about 4 p .10 . 
when he was proceeding to Bandiramunda to the house of Palu 
Parija alias Birapa Parija for whom the occasionally 
ll orked , Dlarmuvanda Behera assaulted him . He did not lodge 
information in the police station . The aforesaid evidence does 
not at all conocct respondent no . 1 with the alleged incident, 
even if it took place. P . W . 22 was the Oficer-in -Charge of 
Kujanga police Station . He has stated that on 13 - 12 - 1987 
there was an incident at Chatua . When the supportery of tlie 
Congress party were holding a procession some supporters of 
the Janata Party chaşcu thern , The workers of the Janata 
Party assaulted the members of the Congress Party . Ho was 
also manhandled by them . They set fire to his motor- cycle . 
Ho recorded FIR and on investigation charge - shcet WAS 
submitted against some persony . The aforesaid evidence , far 
from supporting the potitioner s cose speaks of a diffe . ont 
Incident. Thorefore, in the absence of any evidence the nlle 
gations have not at all been proved . On the ratio of the 
decisions already referred to in the absence of explicit ur 
implicit complicity of respondent no. 1 in the alleged corrupt 
practices , he cannot be held responsible aod on this ground 
his clection cannot be sot aside . 

36 . 2 (iv )(h ) Caste and communal feelings . 
7 -Jagatsinghpur Parliamentary Constituency , however , is not 
reserved for scheduled caste and is a general seat although two 
reserved for scheduled caste asd is a general seat although two 
of its segments, namely , Jagatsinghpur oud Nimapara are 
reserved seats for the scheduled castes. Tlie entire constituency 
is inhabitated by people of scheduled castęs, such as , Malliks , 
Panas and Kandaras. It has been alleged in para 9 of thie 
clection petition that respondent no . 1, during his election 
campaign , propagated casteism , rolsed communal feel 
ings and promoted enmity and hatred for the caste Hinuuts 
So as to secure their votes and deprive the politioner of the 
same. But niaterial particulars as to no places , the dates and 
the times of this alleged corrupt practice have not been stated 
and so the allegations are of a genoral character . 
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Harijan voters discussed the matter . Two days after , the 
petitioner also cume and requested the villagers to vote for 
him . They informed him that as respoodent Do . 1 belonged 
to the Harjan community lo should not have approaci. cat 
them . P . W . 19 is 4 Musiin end belong to Mohiuddinpur 
of Jagatsinghpur segment. He has not supported the aliega 
tion that respondent no . 1 roused cominuinal lecliogs and 
preached cas . eien whilc pleadingy for votes, hio has simply 
síaled that respondent no. 1 approached the villagers from 
door to door and canvassed in his tavour. P . W , 23 telongs 
1o village Nabarana of Balikuda segireni. He has stated that 
respondent nu . 1 came to his village and told the villagers 
that he was a Harijan and go the Harijans should vote for 
him so that he would do good work for them . On this assur 
ance the people agreed to vote for hiin . In cross - examination , 
however, he lias stated that Ilarijan voters of thç village sat 
together and decided to voto for the Congrass candidato , 
namely , respondent no. 1 , P . W . 24 belongs to villago Uchhupur 
of Nimapara segment. He has stated that in the village there 
were about 100 voters. They had decided to vote for the 
petitioner, But subsequently respondent no . 1 cume, met the 
Harijan voters and told that lic belongs to their community 
and so thoy should vote for hiin so that he would do some 
good work for them . Thercafter they decided to vote for 
him so that he would do some good work for them . P . W . 25 
is also a villager of Uchhupur of Nintupara segment. He 
has stated that when Congress workers came to the villane 
And met the voters , they told them that they would vote for 
the Janata Party candidate , Subsequently respondent no . 1 
came to the Harijan Sui and told the Korijan voters that 
if they would vote for him , he would do good work for them . 
They accordingly decided to vote for him . P . W . 26 telonging 
to village Kolana of Nimapara segment has stated that 1cs 
pondent in , I came to the Harlian Sahi and held a meeting 
of the Harijan voters . He told them that he was a Karijan 
and so liko a brother to them . If they would vote for him 
he shall do good vork for them . The petitioner is a non 
Iloljon and helongs to a higher caste , If Harijan people 
will go to him , he will not allow thom to cntcr insido his 
LjQusc , whereas, he would admit tho Harijan people to his 
own house . They also requested respondent no . 1 to provide 
drinking water to which he agreed and four or five days 
thereafter a tube -well was suink in the Harijan Sahi. P . W , 27 , 
a Muslim , belonging to village Uchhiipur of Nimanira seg 
ment hits not stated onything about the allegations . The reti 
tinger ( P . W . 55 ) has stated in a general wav that respondent 
no . 1 promoted communal and caste feelings, 

38 . Jt is simnificant to note that the evidence of each wit 
ness has not been corrohorated by any other witness . If their 
evidence is rand and considered a9 A whole , one would 
get the impression that respondent no. 1 belooring to the 
scheduled casta annroached the scheduled caste voters to 
vote for hion, while innerling to them to vote for him , he 
might have stated that Hecause he belongs to the scheduled 
caste hr expected the votes from his casio men , although 
respondent on , 1 ( 

RW . 1 ) has denied in his evidence that 
he had done so . 

39 . According to section 123( 3 ), 6710 Appeal by a candidats 
or his agent or ny any other person with the consent of a 
candidate or his election agent to vote or refrain from 
Voting for any person on the ground of his religion , raco, 
Caxe. ntunity or languore shall be deemed to he corrupt 
nractice This provision was interpretrd by the Sunreme Court 
in ATP . 1984 S . C . 236 . S Horcharin Sirigh v . S . Srilan 
Sinch and others, with reference to the Amendment Act 40 
of 1961 effected on 12 - 9 -1964 an t it was held that even a 
single annonl hy a candidate or his agent or by any other 
Derson with the content of the candidate or his election acent 
tn rots or refrain from voting for any rerrom on the round 
of hio religion , race , coste or community etc . would he 
cortint prärline Tv yon fristhet helt that the transion ng 
enncted to pliminata firing the electoral propes antcuts to 
thosc Mivirive fortors which arors.com irratiriant nossions that 
tin counter to the login force of our Consitution Due 
primert írt the reliriona Tliefs and practicce, time, crrect, 
C !!! 

to ang langage or other citizens is one of the posic 
noctulang of polip pumacnic quotem The line has to be 
driti 67 11, - purt metr MTP what is nernyicethle and wat 
la prohibited after tnline into account the facts and minim 
1 : 177an ear can in arrreted in the content in which he 
teatro pia romalained of might havo hmon made To 
court 110 - in er mine the act of the roa omonta made hy 
the candidatupon the minds onit feelings of the ordinary 


37 . The names of witnesses or other persons who informed 
the petitioner that respondent no . 1 rougcd communal feelings 
have not bcon stated . But the petition : r has examined as niany 
as nine witnesses excluding himself for proof of the allegations . 
It is nocessary to make a brief reference to the evidence of 
these witnesses so as to establish how hollow it is. P . W . 16 
helonging to yillage Durga in Tirol geament has stated that 
in a meeting of Horijans and calle reonlc of the vil).100 
respondent no . 1 told them to vote for him because the 
helonged to the scheduled caste and if elected he will do 
good work for the benefit of the scheduled raste people . The 
villagers were not influenced because they did not promise to 
vote for him . As a matter of fact , they did not exercise 
their right of franchise on the Paris of rasinos Caryn nitv . 
P . W . 17 helonging to yilige Nallura-Nya 704 rof Anillida 
segment has stated that in a meeting of scheduled waste 
people of nearby villapos respondent no , 1 regrested the 
villagers to vote for him so that he mild help them The 
villapers said that they would on tim . Suhrenurnily th : 
petitioner so came and held a nienting in the Auuri (Nuian ) 
Sahi of village Podana ard oright for their help in his 
election . Ho was told by the village that as soon relent 
no . 1 belonged to their caste they had decided to help him 
in the mention . PW . 18 kolonna village Nahorn77 of 
Randa carnent. Ho har stoten ihat respondent ro, 1 comme 
to his village ord told the villagers to vote for him . The 
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of respondunt no . I the inauguration ceremony and the moot 
wy wule alanud. On the otiier hand , the newspapor publi 
Grunn in Daily S & noi dhe 16 - 11 - 1984 ( Ext. 109 ) shows 
In the manNCul Ceremony and the meeting were arrang 
@ vyL u lu t Filgillver , Ouds, Cuisine 


avorano voters of this country . It was also hold that the 
paramount and basic purpose underlying section 123 (3 ) of 
inc get is the concept oť secular democracy . The inhibition of 
ncction 123( 3 ) should not be permitted to be Clicumented 
indirectly or by circuitors or subtle devices. The court buld 
atach importance to the eficct and ibipucl of vie acts Coyle 
plained ot and always keep in mind thic paladwunt ſupose 
of section 123 ( ? ) namely to provect religious influence from 
eniering the elector ) field . The nature and conscqucuce of an 
ict may not appeil on its very fiice but the same cud be inplied 
119ving regard to tho language , the context, the stains and 
position of the person issuing the statement, thie appearanco 
ind known rcligion of the candidate , the class of perso118 to 
whom the statement or act is directed, cc. is crumpics 
it was observed that it would not be an appeal to rcligion 
it a candidate is put up by saying voic for him beca1190 
he is a good Sikh or he is a good Christian or ho is a good 
Muslim , but it would be an appeal to religion if it is publiciied 
that not to vote for him would be against Şik ı rcligion ou 
against Christian rcligion or against Hindu religion or 10 
Vote for the other candidate would be an act anal041 a 
particular religion . It is the total effect of such an appení 
that has to be boruc in mind in deciding whether there 
was an appeal to religion as such or not. In each cosc , 
thereforo , the substancc of the matter has to he judges . 


4 ? . ? rlier the bridge w .is to be inaugurated on 2 - 11- 1984, 
Lout ric iuclion had tu pe cancelled on account of the national 
mosaing for buyination of ulic Prin e Minister of India on 
31- 11 - 1984 . So the inauguration ceremony was postponed 
wurdt was held on 17 -11 - 1984 . The clectoral proces did not 
cuinrenco prior to 24 - 11 - 1984. These indivputed facts will 
5171W 160 the inaugustion of the bridge Dier river Mahanadi 
in Tirini seyinent with unconnected will the enelul election 
In the Parliainent. 


40 . I have already found that the evidence of each witnesy 
has not beer corioborated by order evidence and 3 . lias been 
Tightly pointed out by way of caution in AIR . 1976 S . C . 
1886 , Karhaiyslal v . Mannalal and others, oval telimony 
will have to be judged with greatest care and an clociora 
victory caynot be allowed to be pullified by a mnulithful 
of oral testimony without contemporancois Hollanco of a 
reliable nature from independent sourcer. Even if it is assured 
that respondent no . 1 appealed to his custa men to vote 
for him . it would not amount to violation of coction 123 ( 3 ) 
of the Act for the simple reason that the your vere 104 
influenced as has been admitted by some of them liv such 
appeal and exercised th : ir right of franchiso arcording 10 
their own indopendent judgment. The appoal, if any, did 
not arouse caste or anti-religious feelings against the peti 
tioncr belonging to a higher caste . Moreover , evidence is 
completely lacking to the cffect that responsarit im . 1 promo 
pagated hatred against caste Hird , proalin ! in won 
mcclings not to unlu for 12 rett: 01 . CCWCT63 " , " . 27911 ! 
he could ill-ufford to any so , for. Irairy of the cast 
in 7 - Japzinphoir Purliercntory Constit! hry a " Tt 
lelonged to the higher echelan of the Hindu case . I 71, 
therefore , of the view that this legation of 2871190 Fractice 
IN cnvisarre under 3cc1100 1230 ) i 1912. Act :25 111 ) . 73 1 
ritablished 


43. 2 (1)(2 ). Inauguration of Nagpur Jora Setu . 

On 22 -11- 1981 the bridge over Nagpur Jorn at Balikuda 
fagment way inaugurated in which the Chief Minister , Orissa , 
Iwo other Ministers and respopdent no . 1 were presont, 
According to the petitioner s allegation , ip a meeting soon 
uiter the inauguration ceremony the people present were told 
10 vote for respondent no . 1. In connection with this allega 
lion it is necessary to mako reference to ovidence both oral 
and documentary , P . W . 11, the Sub- Divisional Officer, Jagat 
singhpur has stated that the bridge called Nagpuu Jora Sotu 
was inaugurated on 22 - 11 - 1984 . The Chief Minister , Orissa , 
Sri Baranla Kumar Biswal. Minister of State , Works, Sri 
Basudev Mohapatra , Revenue Minister and high officials of 
the Works Depariment were present in the function besides 
some local people . For the above function , however , pendal, 
microphone and loudspeaker were not set up . The function 
W organised by the State Government. Ext. 110 is adver 
11. cnient in Daily Samaj dated 21- 10 - 1984 with regard to the 
hiidge called Nagpur Jora Setu at Balikuda. The advertise . 
1. 0t was issue:? by the Chief Engineor , National Highways . 
P . W . 31 las stated that for inauguration of Nagpur Jora Setu 
there was propaganda in the locality and in response thereto 
a large number of people gathered at the place . Soon after 
the inauguration ceremony was over, 1 meeticg was organised 
on . nsnrby playground . In the said inecting respondent no . 1 
delivery serch gaying that he was responsible for cons 
11 :minu CI . buds ord 78 he was contesting the Lok Sabha 
7 .441.78 ? . ? ? c chuldveie for him . He further stated 
om te * * 10 Tualy rod deve ng met Jork . Ezzc aftri 
JE TO wir Ilqa c inn , 50 * :!l da Pio de contient 
Verk in tye villagos , sun # , cigg117 ( tubc-welis, ( ons 
trurtion of bridyey and roads. He also held out the promisc 
long the 7 :19 from Nagpur Jora to Poradip will be construct 
c !, P . V . ? ? 1179 stated that on 22- 11 - 1984 inaugiration 
of Nng115 lor care init ( onalpur Setu took place, Before 
1hc inagur stim carero0 es trok place , there wce publicity 
in 1.4 1. 8 litt that tinondent on . I will be the crididate 
for the Lok Sabhat clection and would be the chicl guest in 
the i3auolention nieeting . In the inauguration meeting at the 
playgroirs of Balikuda respondent no . 1 stated in his speech 
that he will he the Congress ( 1) candidate in the ensuing 
Lok Sahnelertion . If the clector s elect him , he would do 
Mayelopment work in the area . The Chief Minister and other 
Ministers also delivered spceches. 


41. 2 (1)( 1). Bridge over viver Mahunadi in Tirisil kernent. 

- - - - - - - - - - - -- - 
On 17 - 11 - 1984 the bridge over river Mahanadi in Tirtol 
segment was inaugurated . In the inauguration ceremony . 
besides the Chief Minister another Minister of Stato , Sri 
Basanta Kumar Biswal and high officials were present. It is 
alleged that the inauguration ceremony was arranged at the 
instance of respondent no . 1 so as to induce the people 
of the locality to vote for him . Ina mceting connected with 
the inauguration ceremony the Chief Minister declared that 
other development works, such as, laying out roads shall he 
Started forthwith for the convenienne of the people . In con 
nection with this allegation it is necessary to consider the 
evidence of P . W . 11, the Sub -Divisional Officer . Jagatsinghpur. 
He has stated that on 17 - 11 - 1984 the bridge over river 
Mahanadi at Kolar was inaugurated and opened to traffic . 
The inauguration ceremony was followed by a meeting. The 
Works Denartment had mado arrangements for the inangi1,1 
tion ceremony. Besides high officials of the Works Depart 
ment, the Chief Minister and Sri Basanta Kumar Biswał, 
Minister of State , were prevent. They addressert the mec inn . 
Responclenr no , l as the sitting Member of Parlimen ! Wils 
also present in the meeting. Besides making the ohn c state 
ment, the witness has stated nothing with record in the allega . 
tion that promises were held out to the votern in the shirt 
meeting by the speakers so 25 to enhance the pleting properts 
of respondent no , 1 . No inderendent vitres fine lili ; 
has been examined by the petitioner to prove the sollpantion . 
No document 1125 heen produced to show that at the instance 


41. Arondent No. 1 OR W . 1 ) has starcal in hir evictance 
15 . 1 . bride over river Molanadi in "Tirtol semint, 
vhich was to he mirated on 2 -11-1984 , 1984 actually in 

onta on 17 - 11- 1984 . The inaug111 ,111, fiinction w 
irrinerad to the Works Denartment . Hi 11ac tiended the 
insanrition moting is the sitting Merrlier of Parlin 
meni si ita constituency . By that drie he did not know 
olina he old mom anom nate , 10 contest the ensuring Tok 
Cilling plection as a Congress ( T ) candidate . The electoral 
rocs for the Tok S * ! 19 portion hnd not also commencod 
to try. Althou ? l ho dialaries were present til he 
hinauff delivered cpmachen Osreiter in his incech piced , 
113 trin ohont 19e en urine Lok Sabhia clection . It was 
nilin 11 at prin livanyan lhat he 17. 111.1 Conan The 
Int: Samla ellion ant noua innale :t for votes for hini. 
? 1 7 byd . 1777 cot7. 7 cd itt Gonalniir oue ita laka 

I ova 1022 ) Marnus in Bilista sement. These 
Tiro 13 , 1177 monte 7 11 . 100 .1, Tintended 
the forcing as the sittine Member of Parlianient of the 

" 11 " Tree function , Worcil .no Ogrired the 


[59TT II - - 73(iii) ] 


STREET FT IFT97 : 17 12, 1988/5TGTT 22 , 1909 


: : : : 


: 


99 


. 


Works Departrent. After the inauguration of the bridges : vote for respondeat no . 1. According to the evidence of 
was over , no meeting was held as alieged and all the digni P . W . 3 , no such loan Mola took place on the aforesaid date , 
taries ieit the places. Although many local people had but only one loan Mela was held on 24 - 11 - 1984. it was 
gathered to witness the inauguration ceremonies, speeches arranged by the Sub -Divisional Officer , Cuttack as would 
were not made requesting the voters to vote for respondent appear from the letter dated 13 - 11 - 1984 (Ext. G ) addressed 
no. 1 so that he would do development work in the locality . to the Block Development Officer , Niali. P . W .47 has 
He has denied that the meetings were organised by him so stated that a loan Mela was organised on 16 - 12- 1984 in 
as to enhance his prospects in the ensuing eiectior. R . W . 2 the Niali school field near the Block office . Panchayat 
has stated that ne was present when the inauguration cere Samiti Chairman , Rabi Mallik and some others delivered 
mony of the Nagpur Jora Setu took place on 22 -11- 1984 . lectures . Many persons of his village were present in the 
There was a gathering of 200 to 250 persons. After the loan Mela . Rabi Mallik in his speech said that if the loan 
inauguration was over , the Chief Minister and other digni applicants would vote for Congress ( I ) candidate then only 
taries including respondent no . 1 left the place . No meeting loans will be given to them . The witness and some others, 
was held at the playground at Balikuda . Similarly , R . W . 3 . of his village did not agree and loans were not given to 
has stated that he had attended the said inauguration cere them . The evidence of this witness runs counter to the 
mony, but there was no meeting at the playground of . authentic cvidence of P . W . 3 who has stated that the loan 
Balikuda . 

Mela was organised on 24 - 11 - 1984 and on no other date . 

Besides, this witness was a supporter of Janata Party candi 
45. A consideration of the aforesaid evidence will show 

date . - Above all, R . W .6 Rabi Mallik has corroborated the 
that though inauguration meetibgs had beer organised on 

evidence of P . W . 3 and has stated that a loan Mela was 
17 - 11 - 1984 and 22- 11- 1984 which were attended by the 

organised on 24 - 11 - 1984 at village Krishnaprasad on behalf 
Chief Minister of Orissa , Sri Basanta Kumar Biswal, Minis 

of Niali Block . This was the only loan Meia during Novem 
ter of State , Works, respondent no . 1 and other high 

ber and December , 1984 . Loans were advanced to the 
officials, the functions were organised at the instance of the 

selected persons. The Block Development Officer and the 
Works Department of the State Government . There is no 

reprezentatives of several banks were present and loans 
evidence that they were organised at the instance of res 

were advanced to about 150 persons. He has denied that 
pondent no , 1 . so as to utilise the platforms as meetings 

he delivered a speech to the effect that unless the applicants 
for his election campaign in order to enhance his prospects 

would vote for tile Congress ( 1 ) candidate , loans will not 
in the ensuing parlianiente election . Suficient indepen 

ve advanced to them . He is a meinber of the Congress ( 1 ) 
dent evidence of a reliable character has not been adduc 

party . Besides the above evidence , there is no other evidence 
ed to prove that in the inauguration ceremonics the 

with regard to the loan Mela at Niali . If the evidence of 
electors of the locality were given proinises that in case 

P . W .47 and R . W .6 is taken out of consideration because 
they would elect respondent no. 1 similar development works 

of their partisan nature , the only evidence that is left behind 
will be executed in their respective areas . Merely on the 

is that of P . W . 3 which does not at all establish the peti 
basis of allegations made by the petitioner who was obvious lioner s allegation . I am , therefore , of the view that the 
ly himself not present at any of the inauguration ceremonies 

allegation of a loan Mela being organised on 9 - 12 - 1984 at 
and a few stray witnesses , such as, P .Ws, 31 and 32 , it 

Niali Block has not been proved . If this be so , there was 
cannot be concluded that the inauguration ceremonies were 

no question of advancing loans to those persons who pro 
organised at the instance of respondent no. 1 so as to be mised to vote for respodent no . d . 
used as election meetings even before the latter had filed . . 
his norzination paper which he did no . 24 - 11 - 1984 , 

48. 2 (1 ) Distribution of blankets and utensils .- .- P . W . 43 is 

the only witness who has spoken of distribution of utensils 
46 . 2 (j) (3 ) Inauguration meeting of Paladhua Bandha. and blankets to voters in some villages. According to bim , 
With regard to the allegation of inauguration of Paladlua in the night of 20 - 12 - 1984 one Raj Kishore Nayak distri 
Bandha there are two versions. First, the inauguration buted woolen rugs and steel utensils in village Terundia 
ceremony of Paladhua Bandha took place on 22 - 11 - 1984 and persuaded the voters to vote for respondent no . 1. In 
and second , the foundation stone was laid for the Paladhua cross - examination he has admitted that he did not go round 
Bandha over river Alaka in Erasama segment. According 

the village with Raj Kishore Nayak , but he heard from 
to the allegation made in the election petition , Paladhua villagers that iic had distributed woolen rugs aná utensils . 
Bandha was inaugurated , which means, after construction No witness has been examined to prove that woolen blankets 
of the bridge at Paladhua it was opened for traffic . " In his and utensils were distrbuted in the other villages namned 
evidence , the petitioner ( P . W .55 ) has stated that on in the election petition , such as, Bada Amar Prasad and 
22 - 11- 1984 in Erasama segment foundation store for Pala Chaurasi (Bhoi Sahi) under Tulasipur Grama Panchayat , 
dhua Setu was laid . In that function the Chief Minister, Parbatipur , Uchhupur and Nuasanstha (Harijan Sahi ) of 
Orissa and respondent no. 1 delivered speeches . In the Uchhupur Grama Panchayat. P . W . 43 was a supporter of 
meeting both of them gave out that if ihe people will vote the petitioner being his counting agent for Nimapara seg 
for the Congress candidate in the ensuiag Lok Sabha elec ment. His evidence is partisan in character , as well as, 
tion , developmeot work like canstruction of bridges in the hearsay . Therefore , without corroboration from indepen 
area will be done. He has admitted that the function was dent sources his evidence cannot be accepted . Accordingly , 
arranged by the Chief Engineer on behalf of the Govern in the absence of evidence , it cannot but he held that the 
ment, P . W . 33 has stated that on 22- 11- 1984. a meeting allegation of corrupt practice , such as, giving bribe in the 
took place at Paladhua in which assurance was given to shape of blankets and utersils to the voters of several 
Construct a bridge over river Alaka. The advertisensent in villages has not at all been established . 
Daily Samaj dated 21- 11- 1984 (Ext. 110 ) shows that : the : . 
foundation laying ceremony for a bridge over river. Alaka 
at Paladhua was arranged by the Chief Engineer, National 
Highways. It thus appears that though a ceremony . iook - 

49. 2 ( ui) Sinking of tube -wells in villages at the instance 
place at Paladhua Bandha on 22- 11- 1984 it was not in 

of respondent no . 1.- With regard to the allegation of sink 
connection with inauguration of a bridge as alleged in the 

ing of tube -wells as an election gift amounting to bribery 
election petition , but it was in connection with laying of : 

in order to induce and influence voters of several villages 
foundation for a bridge at that place . Respondent no . 1 

during the process of election , only P . W . 27 has been examin 
( R . W . 1 ) , however, has denied that on 22 - 11- 1984 he had 

ed . It is stated that at the instance of respondent no . 1 , 
accompanied the Chief Minister to Paladbua Bandha either 

the Block Development Officers made arrangement of sink 
for inauguration of bridge or for laying foundation stone . 

ing tube -wells in differont villages on several dates just prior 
In view of the aforesaid state of evidonce , it is not 

to the date of election . It is needless to say that there is 
established that respondent ao . 1 committed any corrupt 

complete lack of evidence with regard to part played by 
practice in connection with the function organised at Pala - . 

respondent no . 1 in tho matter of sinking of tube- wells . 

There is also no material that actually tube -wells were sunk 
dhua Bandha on 22- 11- 1984. 

in the villages on the date stated in the election petition . 

In the evidence P . W .27 has stated that the petitioner came 
47 . 2 (k ) Loan Mela in Govindpur-Niali Block. It is to the Muslim Sahi of village Uchhupur for his election pro 
alleged that a loan Mela was organised at Niali on 9 . 12 - 1984 paganda. The people of the locality complained that 
in which loans were advanced to voters who promised to . . although they gave him vote earlier, he did not make any 
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provision of drinking waior , If he would make such provi I arida, Abakush Muduli, Barlinundliu Mallik and Sukadev 
sion then i. people will vote for him . Responuont no . 1 Mallık came inside the poll .og stution and declared thut they 
said that a tubo - well will be sunk in the Muslim Suhi, Prior will cast their votes twice and say .ng so forcibly drove the 
to nie die wi poil und actually 15 days before the date of Wiipuss out of the polling station , fie cause out of the 
poll, a lubi-weli was provided in the Muslim Sahi. In his polling station , but remaiucd outs. de and came to know that 
CIOss -examinaiion he has fire that the persons, who wero the aforesaid persons inpersonuicd a large number of volers, 
insialling the tubc - well, told him on bcius asked thut u 

guvo their signajutes in diterçot nanics, affixed the sell marks 
mne ifsuince of refondent no. 1 they were signing the tube against the synbul of respondent no . 1 und put the ballot 
well. They further said that they were privale persons Fapers inside the ballot box. From his cross -examination it 
and were cloin the work afier receiving motley, They had pears that he was making clection propaganda on behalf 
becn engaged by a contiactor. The eviilun c of this wit of tlic petitioncr . P . W . 49, a Janata Party leader of the 
nej luy not boun corroboraled . Even if his evidence in State , was in charge of election campaign on behalf of tho 
accepted , it will not prove that respondeat Do . 1 installed party in Tirtol segment. He has siated that on the we of 
the tute -wcl at his own expenditure because , CO furtlier poll in Kolar - Jaipur polling station nobody was willing to 
evideoco of the contractor or alq other person connected üct as the polling agent of the petitioner out of fear , Never 
with the installation of the tubo -well has been adduced by the lcss , he had to arrange two polling agents . Sometime 
tlic peiiioner. Even if it is assumed that tube wells were Etter when he came back to that polirg station , the found 
iris . alled in many villages and it was so done by the Gove ! 11 that those two polling agents had left on account of hieats . 
nicit iur the weifure of the people , respondent no. 1 cannot In Mulsing polling station the voters were in mortal fear and 
be involved wiih the programmo to his disadvantage without ibc polling station was not functioning properly . The same 
any piouf of having played a significant role for such insial state of affairs prevailed in Birtol polling station . In cross 
lation iu order to promoic his election prospects . This examination he has stated that he did not enter insido the 
allegation lias nut , therefore , been established . 

polling stations. Ho did not remember the names of tho 
polling agents of Mulsing polling station , Tho polling agents 

were inside the polling stations . They did not come out. 
50 . 2in ) A new morum road with boulder bage . No evi 
denve having been adduced to prove this charge of corrupt 
practice it has not been established . 

52 . This is all the ovidence adduced by the petitioner to 
prove his allegation of capture of somo polling stations . 

P .Ws. 29, 46 and 49 were the supporters of the petitionor 
51, 2 (0 ) Booth capture by supporters of respondent ( P . W . 55 ) during the election . There is no independent evi 
no . 1 . - t has been alleged that several polling stations denco to corroborato their evidence though it could be avail 
in Tirtol, Erasama and Hakatpur segments were capturcu able . The polling agents, who wore actually threatened and 
at the instance of iespondent no . 1 by his supro : lers , The were forcibly driven out of the polling stations to which they 
uçtails of the allega , jons have been stated in para 20 of wero assigned by the petitioner, have not all been examined . 
thc clection pofition and the allegations have been denied The presiding officers of the polling stations or the polling 
in para 3 oi the written statemert . In order to prove thic officers or some of them have must also been exmained . The 
allcgations, ite pctitioner has examined himself ( P . W . 55 ) polling agents , as well as, tho witnesses did not make any 
and P .Ws, 29 and 46 . So far as the petitioner s evidence written complaint before the presiding ofliccrs about booth 
1s concerned , it wiil appear that he had no personal know capture . Above all , thero is no direct link between respondent 
ledge oi the booth capture . His knowledge was bascd on no , 1 and Dharmananda Behera , Narayan Raul and others 
thac information supplied to him by P . W s . 29 and 40 . In to give the slightest impression that if at all thero was booth 
bus peticions to ile Rourung Oflicer ( Exts . E und E11 ) he capture , it was done at the instance and with the knowledo 
did not mention about the illegations . P . W .29, wo is the and consent of respondent no . 1 . Assuming somo Congress 
Secretary the Janata Party of Tirtol segunent, hus stazed Party enthusiasts exhibited high -handed behaviour in some 
that in the polling stations at Repurpatoa, Kruslanananda polling stations and forced the voters to vote for the Congress 
pui , Mulung und Coradia , the polling agonts of the peti ( 1) candidate , even then for thcir action , knowledge or con 
tioner were not allowed to unicr inside , wecause Dharanaunda sent of respondent no . 1 cannot be attributed . Undoubtedly , 
Behera bad declared that if they do so they would bo hooth capture in an election at the instance of a candidate 
is$ aubed . Natuwa kaul " Ad also declared that the pollins is a very graVe charge and a corrupt practice . Such a charge 
agenis of the perilicper shall not be allowed to cater inside has to he proved beyond reasonable conibt. But consideration 
the polling stations on the pain of fine and ussault . As a of the evidence adduced by the peritioner does not induco 
rosult , the polling aycats of the petitioner sat outside the me to acceot the allegations of booth capture at the instance 
rolling statiuns. When he went to the polling station at of respondent no . 1 to be true. Therefore , the allegations 
Krushnajiandapur, le was told by the Janata Party workers havo not been established . 
W .. O were outside that the polling agents of the petitioner 
were thrcatened and were not allowed to take this sonts 
inside the rolling stalion . They also info med liim that the 

53 . After giving my anxious consideration to the alloga . 
Congress workers standing on the veranlal of the polling 

tions of corrupt practices made by the petitioner Against 
station were compelling the voters to vote for I csrondent 

Tesnondent no. 1 and on scrutiny of the evidence both oral 
no . 1 on the pain of future harassment . When he leot to 

and documentary adduced hy hini, I am unable to persu do 
lhe polling sia ion of Repurpatna, he saw from outside 

myself to believe that the corrunt practices , which according 
that the i. olling gents of the petitioner were not inside 

to the settled principlen of law should be proved as crimiint 
the polling atation , The polling egents of respondent no . 1 

charom hevond reasonable doubt, have not been an Droved . 
alono were inside it . They were compelling the voters to 

Therefore , these jasnjes relating to allegations of corrupt 
put the seal mark , on the ballot papers in their presence on 

practices are decided against the petitioner . 
the space against the symbol of respondent no . 1. In Mulsing 
polling station also he saw the same thing and further ſound RECOUNT: 
that Dharmananda Behera was inside the polling station ard 
WAS compelling the votors to voto for respondent no . 1. 
Anwini Mohanty , the polling agent of the petitioner of 

54 . The following issues have a bearing for the prayer for 
Mulging polling station , told him that Dharmananda Behera recount. 
did not allow him to enter inside the polling station . The 
polling agents of the potitiopor of the polling station at 
Repurpatoa were outside and gave him idontical information . 

Instie 105. 12, 13, 15, 16, 17, 18 , 19 , 21, 22 and 23. 
Ho did not make any complaint beforo the presiding officers 
of the respective polling stations . P . W . 46 has stated that A large number of decisions were cited hy the learned 
he was the polling agent of the petitioner in Karanjapur counsel for the parties with regard to the principle which 
polling station of Kakatpur segment. Madhabananda M d : 11 should weigh with the Court before directing recount of 
was the polling agent of respondent no . 1 in the same polling votes. In the judgment in E . P , No . 6 of 1985 ( supra ) (ren 
station . Ananta Kumar Das was the presisting officer . Fifteen cured hy me on 4 - 3 - 1987 ). I have degli in extenso with the 
minutes after the polling commenced , about five persons principles starting from A . T. R . 1964 S . C . 1249, Ram Sewak 
belonging to the Congress Party named Anu Malik , Kunja Yadav v. Hussain Kamil Kidwai and Others. The principles 
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have been suomarised very lucidly in AIR , 1975 S . C . 2117 , 

" Alok s version receive full assurance from tho circum 
Bhabhi v . Shico Govind and Others, as quoted below : 

stance that even in the belated application Ex. DW . 

132 10 irregularity or illegality , whatever , in the 
“ Thus on a close and careful consideration of the vaii 

wunting was mentioned ; All that was stated therein 
Qug authorities of this Court from time to time it 

Has that the appcllant les n . 1 sallies with the 
is manifest that the following conditions are in 

counting and therefore wanted a lécount . It did 
perative before a Court can graut inspection , or 

Dut contain any grourd o which i rccout. was 
for that matter samplo inspection , of tbe ballot 

!1 , uglit; and as such , did not coniply with the 
papery : 

Tandarory requiremert of Rule 63 ( 2 ) of the 
( 1 ) That it is importatn to maintain the secrecy of 

Conduct of Elcction Rules, 1961, which provides 
the ballot which is sacrosanct and should not to 

that afier the agreement of thc result of count 
allowed to be violated on frivolous , vague and 

ing a candidate or in his absence his election 
indefinite allegations ; 

agent or any of his counting agents may apply in 

writing to the Resurning Officer 10 rccount the 
( 2 ) That before inspection is allowed , thio allegations 

votey either wholly or in part stating the grounds 
made against the elected candidato must be clear 

01 which lie demands such recount. The whimsical 
and specific and must be supported by adeqıute 

i . d bald statemert of the candidate that he is not 
statements of material facts , 

satisfied with the counting, is not tentamount tu 

4 statement of the grounds" wiihin the cortempla 
( 3 ) The Court must be prima facie satisfied on the mate . 

ign of Rule 63 ( 2 ). The application was thuis not 
rials produced before the Court regarding the truth 

proper application in the eye of law . It was not 
of the allegations made for a recount ; 

suprlomcited even by an antecedent of contempo 
( 4 ) That the Court must come to tho conclusion that 

rüneous oral statement of the author or any of his 

igents with regard to any irregulariíies in 
in order to grant prayer for inspection it is neces 

the 
sary and imperative to do full justice between 

counting . It was liable to be rejected summarily under 
the parties ; 

sub - rule ( 3 ) of Rule 63, ulso , That part, it was 

prescited about half an hour after the Returning 
( 5) That the discretion conferred on the Court sliould 

Oficer fiad completed and signed the result slicet 
not be exercised in such a way 50 as to enable 

in Foini 20. Sub - rulc (6 ) of the Rulo expressly 
the applicant to indulge in a roving inquiry with 

debais the Returtung Officer from cntertaining 811 
a vic wto fish materials for declaring the election 

application for reccount at such a late stage . The 
to bo vold ; and 

Returning Officer had therefore , rightly rejected the 

application as belated. " 
(6 ) That on tho special facts of a given case samplo 

inspection may be ordered to lend further [!Sacr 
ance to the prima facie satisfaction of the Court In AIR , 1975 S . C . 403 , Cliana Singh v , Ch. Shiv Ram 
regarding the truth of the allegations made for a Vorms and othery , Krishna Iyer, J. sperking for the Court 
recount, and not for the purpose of fishing out o served that rule 03 of the Rules obligates the candidate 
materials. 

to state the grounds on which be demands such account. A 

niere doubt or small 
If all these circumstances enter into the mind of 

lead or unspecified blenish in the 

manner of the counting falls short of the needs of the anid 
the Judge and ho is satisied that these conditicos 
Arc fulfilled in a given case , the exercise of the 

rule . Under he rule the demand for recount may bo rejected 
discretion would undoubtedly be proper. " 

if it appears to the Returning Officer to be frivolous or 

unreasonable what is not reasonubly grounded or seriously 
The other decisions are A . I.R 1966 S . C . 773 , Dr. Jagjit Singh supported is unreasonable or frivolous , Suspicions of possiblo 
v , Giani Kartar Singh and Others, A . I. R . 1970 S .C . 276 , 

mischief in the process or likely errors in counting always 
Jitendru Bahadur Singh v . Krishna Belari and Others , A . I. R . 

lloger in the mind of the defeated candidate when he is 
1972 S . C . 1251 , Sashi Bhushan and Others v, Prof. Balraj 

shocked by an unexpeced result. The Returning Officer has 
Madhok and Others, A . I. R , 1973 S . C 215 , Smt. Sumitra 

to be careful, objective and sensitive in assessing the leglti 
Devi v . Shri Sheo Shankar Prasad Yaday and Othore, A . I. R . macy of the plea for rc - running the course of counting . Vic 
1975 S . C . 283 , Boliram Bhalaik v . Jai Behari Lal Dhuchi and 

tory by a few votes may certainly be a ground to fear un 
Another , AIR . 1975 S . C . 376 , Suresh Prasad Yaday y , Jai witting erior in count given other circumstances tending that 
Prakash Mishra and Others, A . I. R . 1975 S .C . 693, S , Baldev way . His Lordship administered a wise caution and observed 
Singh v. Teja Singh Swatantra (Dead ) and Others, A .I. R . 

that if the counting of the hallots are interferred with by 
1975 S . C . 701 . R :211 ) Surat Singh v . Haris , Chandra Muhato , too frequent and flippani recounts by courts a new thrcat 
A . I. R . 1980 $ . C . 206 , N . Narayan v , S . Semmalai and Other , 

to the certainty of the rool system is introduced through 
and A . I. R , 1984 S . C . 396 , Hari Rain v . Hiru Singh and Others. 

the judicial instrument. Moreover, the secrecy of the ballot 

which is sacrosanct becomes exposed to deleteriors drying if 
35. Besides the above decisions , I would profitably make recount of roles is made casy , The best surmise , if it to noth 
reference to a few other decisions which are relevant for tho ing more ihan surinise . cannot and should not indure the iudre 
purpose of this caso . In A . I. R . 1961 Kerala 188 P . Kunju Raman to break open ballot boxes. If the lead is relatively little 
v , V . R . Krishna Iyer, Vaidialingam , J. (as he then was ) held and or other legal infirmities or factual flawg hover around , 
that where there are good grounds to helieve that the counting recount is proper , not otherwise . In short , whore the diffo . 
of the ballot papers was not in order and that the final rence is miscSoscopie , the stage is set for a recount given 
figurcs might havo heen affected by a likely miscount on some plus point of clear guspicion or legal lacuna inilitating 
the part of the Returning Officer and the voting is very against the regularity , accuracy , impartiality or objectivity 
closo , for example , when the successful candidato hay hearing on the original counting . Of course , even if the 
succeeded only by a narrow margin of 23 votes , it is desir difference bo more than microscopic , if there is a serious 
able to have a recount. In 40 E .LR . 281, Swami Rarnish filaw or traveety of the rules or fross interference . a linberal 
waranand v . Madho Rao and another, it was held that u 

Topeat or recount execise . to check on possible mistake is a 
mere allegation that the petitioner guspected or believed that tair exercise of power . To tarnish the counting staff with 
there had been an improper reception , refusal or rejection hias is easy for any party who divorces means from endg. 
of votos would not be sufficient for ordering Ingpection. Slut When the challenger belong to the party in rower heavy 
no hard and fast rules could be laid down in this matter. In strain is thrown on the strength of the inorat Ahre of the 
this particular care it was held by the Supreme Court that election staff whose fearless intertity is guarantee of purity 
the discovery of 49 votes out of a bundle of so voles in of the whole proves but wh206c fotfuner , before and aftor 
Khalsa Turasi segmont, if correct, would show that the e lection , TNLY the cast with a noillent Government wise 
had been serious irregularities in the malter of counijny of keymen trav sometimes take distwhingly keen frerest in 
votes at that polling station . The irregularily allere : mas 51 the outsolge uf clections and clection netitions . The " ourt 
such a grave nature that in the interests of justice it was a should he reluctaret tu land quick credence to the mud nf 
matter which called for scrutiny . Ultimately , inspection of partiality Imre at counting officials hv desdernte and defeated 
the ballot papers of the segment was directed by the Court. cnndidates although what is more important in the survivn ! 
In A . I. R . 1975 S . C . 283 (supra ) interpreting rule 63 of the 

of the very democratic Institutions on which our way of life 
Rules it was held as follows it 

dcpends. In 11.R . 1975 S. C . 693 (supra ) rule 63 of the 


VIN 


102 THE GAZETTE OF INDIA : MARCH 12 , 1988 /PHALGUNA 22, 1909 [PART 11 - Sec . 3 (1 ) ] 
= = - - - 

- 
Rulc3 again came up for interprotation and important ab 
servations were made, Krishna Iyer, J. Qgain spoke for ibo 

In A . I.R . 1980 S .C . 206 (supra ) Fazal Al - J. Interpreted 
Court and obsorved - - 

rule 63 ( 3 ) of the Rules and hold : 
" The law regarding rocount is, by now , well settled 

" Moreover, the relief of recounting cannot be accepted 
although defeated partics are not disenchanted from 

merely on the possibility of their being an orror. It 
challenging the validity of the count inrough elec 

is well settled that such allegations inust only be 
tion petitions and persistent appeals . On the othor 

clearly made but also proved by cogent evidence." 
hand , election petitions make averments manipu 
lated to meet the requirements cach new decision It was further held : 
insists on . Even so , the facts of this casa -- -not tho 
merits of the claim - prompt us to mako a pertinent 

" Lastly, the learned Judge was greatly influenced by tho 
observation . When the primary grievance of a party 

fact that the margin hy which the appellant suic 
is error or other vitialing circumstances in the count 

ceeded was very narrow . This was undoubtedly an 
and some ground not Irivolous or usreesonable oxists 

important factor to be considered but would not try 
many candidates trck into the High Court complain 

itself vitiate the counting of votu s or justify re -count 
ing of ignored demands for a fresh counting , despito 

ing by the Court." 
the existing guidelines in this behalf, The circum 
stancos present hese constrain us to make some 
concrete observations on the subject at a later stage 

With thc background of the principles with regard to 
in the hope that clcction acilorities will respond 

count, it is necessary to deal with the allogations made in the 
scDritively on demand and reduce , by ready recount. 

el clus petition demanding recoupi, 
the avoidable feeling of injustico of rebuffed rive ! 
in a close coatest. The volunc of cloction litigation 
may well shring given more creative imagina 

56 . ( 1) Improper acceptance of 501 rojected and tavalid 
tion and liberal ap .woich in the cercise of ioweig VO ! ? ". - - There will improper ucceptance of 501 rejected und 
under Rule 63 of the Conduct of Election Rules, iovai.d votes which were counter in favour of rospondent 
1961, instead of being rigid , resistant and indiffocal. 

No. 1 as per details stated in Schedule A of the election 
A stitch in tine savcy nine," 

petition . According to the indisputed counting proceduro , tzo 
counting supervisor and the counting officers cannot outright 
reject ballot papers during counting . If they cntertair ans 

doubt with regard to one or more ballot papers which cannot 
flis Lordship agaiu cautioned and sud : 

be assigned to any particular candidato , they treat them in 

doubtfu ballot papers which are kept in a separate bundlo and 
" That largest democracy in thc world , India , nuturally sent to the centrul table for decision by the Assistant Reuro 

has the most numerous clectorate for a territorial ing Other in charge of counting. The Assistant Returning 
constituency . Several thousands to a few lakhs of Oficer in charge of counting makes a close scrutiny of the 
ballols for a constituency are polled and bave to be doubtful ballot papers before reaching a decision as to whether 
inspected and counted in a rapid procens : computers the ballot papers or any one of them should be assigned to 
and like electronic devices which achieve in a twinkle a particular candidate or should be altogether rejected . In the 
what nanual cyes and bands take long hours to process of counting in election , it is inevitable that from out 
perform are denied to us due to under -development of the doubtful bundle , ballot papers shall be assigned in 
and Indigence . But we have human resources in abut . favour of a particular candidate and some of them must have 
dance, to sort out, bundle up , count, check scrutinizo to be rejected . In Schedule A the petitioner has indicated 
and so on . Our poll finale relies on human power , that 301 ballot papers in different segments were allotied to 
and judging by the millions of votes which have 

the account of respondent No. 1 from out of the doubtful 
passed through the asscmbly - lino processes of mixing burdlc . Tho sorial numbers of the ballot papers have not 
bundling, scrutinising, counting and rebudling- what bern stated . Statements in general have been made by PW ). 29, 
with mamoth numbers and continuous work - thic 34, 35, 39 , 41, 42, 43 , 44, 48, 50, 51, 52 , 53 and 55 about 
errors are microscopic . This tribute to Indian ability illegal acceptance and rejection of ballot papers. They did 
goes to the lesser level staf - the clerks and teachciy , not loveyer , file complaint in writing before 1hc Assistant 
Bay — who bear the machanical brunt of the Himala 

Returning Omcer in charge of counting. As a matter of fact , 
yan labours . When colossal heang of votc . art 

some of the Assistant Returning Officers , who were examined 
processed, the tellers muy make chance mistakes . 

as witnegres, have stated that they examined the doubtful 
Even computers sre not totally error - proof and , 10 

bellot papers throughly in presenco of the counting agonts of 
err is lilitan physically fatigued and bruin -fagged the petitioner and as a matter of fact, written complaints 
All they may be ocasionally . Scrutiny by vigilant oli 1o not heeg male before them to the cifect that thero was 
cials and test- checks may be good but iaded spirits 

illegal accepance or rejection of ballot papers. 
cause slips. Complacent bumption of perfection , 
when the operation is gigantic , is a frailty of oburate 
minds. That is why realism has induced Rule 63 and 

57 . It. Van ointed out in ourne of aryuncut hy the learned 
fasuance of instructions to returning officers , rooted counsel for the petitioner with rolerence to Part II of Form 16 
In practical wisdom . Given lively realiam and imagi. ir respect of many polling stations in Tirtol, Erna , Bolil da , 
native understanding in the Returning Officers, many Govindpur, Nimapara and Jagatsinghpur segments that a 
horestly sceptical and logitimately suspicious candi 1uniber of ballot papers were counted in favour of respondent 
dates who have lost the election may be stilled in No. 1 irun out of the doutiful bundies ( Exts . 8 .5 , 35 ,27, 25, 
their doubt by a recount, and the winner , after 211, 21, 18 and many others ). On makinz referenco to the c docu 
has no vested intorest in error and cannot reasonably Inents , it is impossible to forin a definite opinion that simply 
obiect. Such is the interpretative perspective of because some hallot panera were counted in favour of res 
Rule 63 which has wrongly been lost sight of hy . pondent No. 1 , they should either have been rejected or 
P . W . 5, the Returning Officer , in the present ca $ 2 ." should have been countod in favour of tho petitioner , 


Ultimately it was concluded thus : 


" We frown upon frivolous and unreasonable refi:s215 

recount for Returning Officers who forget the 13th 
date of Rule 63 that allowance of tocount in not tho 
exception and refusal ig restricted to cases where the 
demand itself is frivolous or unreasonable . These 
are strong words, The circumstances of each car¢ 
decide . Where the margin of difference is minimal , 
the claim for a frogh count cannot be gimmarily 
brushed aside as futile or trumpety , 


38 . The most important aspect is that a candidate , who 
hue lost the election can verv easily set un a case and make 
allegations that thero was illegal acceptance and rejection 
of hallot paper , Ho can go to the extent of stating that such 
number of ballot 11pure which , according to him , should baro 
been reiected one should have been counted in his favouil , 
were ultimately counted in favour of the returned candidate . 
Not unlikely , he may also specify the numhers of ballot 
paners because they can very easily be available from the 
serial numberg noted in Part I of Form 16 . It is casy for him 
to set up witnesses, such as, his counting Agents in pupport of 
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such a plce . If a candidate sets up such a case should the 
Court accept the same and hold that there is a prima facie 
case for recount 2 . In my opinion , such allegations alone do 
not tentamount to proof of a prima facie case for recount. 
Otherwise , if in every case such allegations are made, some 
imaginary particulars are furnished in the election petition and 
some evidence is adduced , there shall inevitably be an order 
for recount which is not consistent with the principle of 
secrecy of ballots . I am , therefore , of the view that the alie 
gation of improper acceptance of 501 ballot papers from 
doubtful bundles in favour of respondent No . 1 has not been 
established . 


fourd in the ballot box . There was excess of 8 ballot 
papers according to the said document. Similarly in polling 
station no . 4 of Jagatsinghpur segment the certified copy 
of Port II of Form 16 shows that there was excess of 10 
ballot papers. Even the Returnicg Officer ( P . W . 1 ) on re 
ference to the certified copy of Form 16 of different polling 
station , has stated that excess of shortoge was noticed. In 
this way , there was shortage or excess of ballot papers in 
different polling stations . 


62 . Several discrepancies were found in Parts I and II of 
Form 16 of a large number of polling stations . Some of 
them are illustrated below : 


Polling station No . 


Ballot 
papers 
used 


Ballot 
papers 
to be 
found in 
the ballot 


Ballot 
papers 
actually 
found in 


box 


459/458 


455 


59 . Ircorrect counting and totalling in Nimapara segment, 
wrong counting in Govindpur and Tritol segment non - count 
irg of 1392 valid votes of petitioner in Govindpur seg. 
ment. - In Nimapara segment the petitioner received 34,435 
votes , whereas, respondent no . 1 received 38 ,453 votes ac 
cording to Part II of Form 20 (Ext. 5 ) . There is no evi 
dence to show that respordent no . 1 had received 38 ,445 
votés , but it was wrongly recorded that he had received 
38 ,453 votes , thereby, wrongly counting 8 votes in his favour. 
In Govindpur segment the petitioner received 37 ,480 votes , 
whereas, respordent no . 1 received 28 , 396 votes according 
to Part II of Form 20 dated 29 - 12 - 1984 (Ext. 5 ) . But 
from the revised result sheet dated 23 - 1 - 1985 , the certifi 
ed copy of which is Ext. D , it appears that the petitioner 
received 38, 381 votes, whereas, respondent no . 1 received 
29, 193 votes . Thus there is apparent discrepancy between 
these two result sheets ( Exts . S and D ) relating to Govind 
pur segmert. In Tirtol segment the petitioner received 
35,610 votes , whereas, respondent no. 1 icceived 44 ,496 
votes according to Part II of Form 20 dated 29 - 12 - 1984 
( Ext. 5 ) . According to the revised l esult sheet dated 
23- 1 - 1985 (Ext. D ) there is no cange . It is , therefore , 
obvious that in respect of Govindpur seginent, there was dis 
creparcy in counting and totalling of votes. The reason 
for the discrepancy is on account of the fact that the votes 
secured by the petitioner and respondent no . 1 in respect 
of four polling statiocs , namely , 109, 110 , 111 and 112 re 
flected in Part 1 of Form 20 were not computed and taken 
into account in Part II of Form 20 . When this mistake 
was detected and the results of the aforesaid polling stations 
were finally computed as per Ext. D , dated 23 - 1 - 1985, the 
difference of votes between the petitioner and respondent 
no . 1 was reduced from 1087 to 958 . Therefore , apparently 
there was grave error in counting and totalling of votes . 


1. 91-Kosti L . P . School 

(Tirtol segment) . . 460 
2 . 103-Kantapada U . P. 

School ( Jagatsinghpur 
Segment) 

. : . 456 
3. 21 - Duadja U .P . School 
. ( Erasama segment) . 


456 /455 


458 


673 


664 


604 


. . 


.. 616 


615 


: . 4 . 86 -Ghangalia Temp. Shed : : 

( Erasama segment) ; 
5 . 144 -Goda M . E . School 

( Erasama segment) . 
6 . 76 - Borikina L .P . School 

( Balikuda segment) 
7 , 4-Kalantika U . P . School 

( Jagatsinghpur segment) . 
8 . 88 - Patenigaon U .G . M . E . 

School( Jagatsinghpur 
segment) 


479 


78 . 


478 


488 


: 


: 


557 


557 


$ 55 


En 


. .. 60. It is, however, the admitted position that in polling 
station no. 98 of Nimapara segment 155 ballot papers were 
round short, whereas, in polling station No . 98 of Kakatpur 
segment 155 ballot papers were found in excess, The 
reason advanced for the above discrepancy is that at the 
time of courting, the ballot boxes of these polling stations 
were inter -changed . Though there could be a possibility of 
inter -change of the ballot boxes because the ballot boxes 
of Kakatpur and Nimapara segments were kept in one 
strong room and the pollirg stations carried identical nim 
bers at Puri, yet it exhibits gross carelessness of the officers 
charged with safe custoday of ballot boxes and those in 
charge of counting which resulted in shortage and excess. 
To acd to this, P . W . 3 , the Assistant Returning Officer of 
Kakatpur segment, has stated that it was not possible for 
him to say in what circumstances 155 ballot papers were 
found in excess from polling station no. 98 of Kakatpur 
segrert. It seems to be a gross irregularity giving rise to 
suspicion . 


: 


63 . P .W .1 , the Collector, Cuttack , was the Returnirg 
Officer of the Jagatsinghpur Parliamentary Constituency . 
He was examined and cross -examined in detail from which 
it can be gathered that he has a thorough knowledge of 
the election law , rules and practice and had managed 

the general election with thoroughness and ability . 
: In his evidence he was candid cnough to make certain state 
ments apparent on the face of the record wtihout making 
the slightest attempt to concern anything. The statements are 
worth quoting, because they have a great bearing on the 
question of recount. He stated : 


61. P . W . 8 , the Assistant Returning Officer of Govindpur 
segment, has stated in his evidence that in polling statior. 
no. 86 of Govindpur segment 687 ballot papers were found . .. 
P . W .21, the Assistant Returring Officer of Erasama seg . 
ment, has stated in his evidence that from the ballot box 
of polling station no . 86 , 664 ballot papers were found . 
There was discrepancy of 14 ballot papers which were 
missing from the ballot box , P . W .11, the Assistart Return 
ing Officer of Jagatsinghpur and Balikuda segments , has stat. 
ed that the certified copy of Part I of Form 16 of polling 
station No. 76 shows that 700 ballot papers were issued to 
the Presiding Officer. He returned 166 ballot papers. 534 
ballot papers were used . The certified copy of Part II of 
Form 16 ( Ext. 24 ) shows that 542 ballot papers were 


“ In polling station No. 21 Duadia U . P . School in Ersama 

segment, there was excess of one ballot paper more 
than what should have been found in the ballot 
box according to the certified copy of form No . 16 . 
In polling station No. 146 Anuri in Ersama segment 
there was excess of one ballot paper than what 
should have been found in the ballot box according 
to the certified copy of form No. 16 . In polling 
station No. 158 of Erasama segment there was excess 
of eight ballot papers than what should have been 
found in the ballot box according to the certified 
copy of form No. 16 . In polling station No . 76 
Borikina L .P . School in Balikuda segment such 
excess ballot paper was 9 in number as would 
appear from certified copy of form No . 16 . In 
polling station No. 4 Kalantika U . P . School of 
Jagatsinghpur segment such excess was 10 ballot : 
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papers as would appear from the certified copy of 
form No. 16 . 


RX 


XX 


In poliny sili No . 72 kuunda in Kakatpur senient 

there was excers of one ballot paper as I see from 
certified copy of form No. 16 . With regard to 
polling station No. 98 Fakir Patna U . P . School in 
Kakatour seginent there was excess of 155 ballot 
papers than what should have bcen found in the 
ballot box as I see from the certified copy of form 
No, 16 . The fact that excess ballot papers were 
found in the ballot boxes were not brought to my 
Tiotice before the declaration of the result. 


45 Kakatpur 
51 Knkatpur 
57 Kakatpur 
102 Kakatpur 
120 Kakatour 
136 Kakatpur 
149 Kakatpur 


XX 


XX 


With regard to the controversy of 155 ballot papers ho 
stated - - 
" I was not aware of missing of ballot papers exccpt one 

case . So the question of niaking an enquiry did 
not arise. Had it como to my knowledge that 155 
ballot papers were missing in respect of one rolling 
station prior to declaration of result. I would not 
have declared the result . It was the duty of the 
Assistant Returning Officers to have brought to my 
notice in case of missing of ballot papers in largo 
cale ." 


XX 


I camc to discover to form No . 16 of some polling 

stutions of Govindpur begnient before 23 1- 1985. 
If il would have bcen brought to my notice that 
there was excess of large number of ballot papers 
before declaration of the result . I would have 
made an enquiry and only efter enquiry I would have 
signed the pape : relating to the declaration of the 
rrallt. The Assistant Returning Omcers did not 
bung to my notice about discrepancies in part 2 of 
fürn 16 compared to part 1 . 


Xt 


XX 


X3 


XX 


By looking at form No. 16 of Polling station No. 98 of 

Karatpur segment of the cartiled copy I do not 
find any mistake in arithmetical calculation . I have 
hnen shown the certified copies of Parts and I 
of form No. 16 of the following polling stations , 
Comparing Part I with Part II notice the following 
discrepancies in the number of ballot papers by way 
of shortage which means the sho - tage of ballot 
rapers found in the hallo : box :-- - 


He tried to explain the position in the following manner :- - 
" With rcgard to polling station No. 88 Fakir Patna 

U . P . . School in Kokaínur segment there . cxcess 
of 1.55 ballot papers than what should have been 
found in the ballot box, as I see from the certified 
copy of Form No . 16 . The fact that excess ballot 
ispers were found in the ballot boxes were not 
brought to my notice before the declaration of the 
result. But after declaration of the result, a few 
Chces of Govindfor segment where there was excess 
of ballot papers were noticed hy me after cursory 
check of Form No . 16 . If the Presiding Officer 
of a parir : er polling station makes 3 wrong cal 
culation , then there is possibility of finding cycess 
ballot papers . Tlie calculation mcans drithmstic . 
In order to find out if excess ballot papeis have 
teen found and noted , the more of calculation 
would be verification of the lised hallot papers, 
corinter -foils of the used ballot papers , the register 
maintained by the Assistant Returning Olliers 
showing issue of ballot papers in the Presiding Cicer 
of each rolling station and the register maintained 
in the office of the Returning Officer showing deli 
very of tallot panei s to each Assistant Returning 
Officer . I did not consider to make any cnquiry 
with regard to the few and negligible number of 
excess ballot pamers which I 017 - to scover from 
Form No. 16 of some polling stations of Govindpur 
frogment before 23- 1- 19RS. If it would have been 
brought to my notice that there WAS excess of large 
number of ballot papers before declaration of the 
ry . I would have made an enquiry and only 
after engniy I would have sinc:1 tile naper relating 
to the dclaration of result." 


No. of polling stations 


Nos, of ballot paper 

found short 


- 


- 


- - - 


- 


- - 


- - 


1 - 


- - 


- 


84 Figara 
86 Ersata 
14 , Ersuma 
2 Balikuda 
84 Balikuda 
90 Balikuda 
111 Balikuda 
131 Buliluda 
27 Jagatsinghpur 
31 Jagatsinghpur 
24 Jagatsinghpur 
86 Jagatsinghpur 
83 Sagatsinglipur 
95 Jousinghpur 
139 Jagatsinghpur 
86 Govindpur 
91 Govindrur 
121 Govindpur 
98 Nimapara 

3 Kakutpur 
19 Kekaipur 


With regard to the correction of the result he stod : 
" I did not give any notice to the candidates concerned 

With regard to correction of the artlinetical errors 
as the result which had been declared was ont 
mat: rially affected . I intimatesl of this fact to tho 
("hie Electoral Officer arid tie slrcrion Commis 
sion ." 


6 .1 P . 13 , the Assistant Returning Officer of Kalinur 
can; cnt. Maite tr following statement with regard to rolling 
stution N , 98 k platpur - - 


" Froni the certificd cody of Fxt. 12 which is Form No. 

15 of rolling station ro. 98 Kukaivu , it upnurs 
from Part I That 702 hallot pareri werk is ved lov 
tijn presiding Officer. From Part I , it appears that 
$ 57 ballot papers were brought out from the hallot 
hay The Countine Supervisor of rolling station 
No , QR Kakatpur did not fill up the crij] yir in Purt 
II of Ext. 10 as topplier the total nurnber of 
ballot papers shown against item No . Il tullied with 
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acceptance of invalid ballot paners in favour of respondent 
the total shown against item No . 5 of Part I or uny 

No , I and rejection of valid bullot papers $ 35t I favour of 
discrepancy was noticed between these twu . Al 
though I signed Pull II, I also did out all up the the politivier , 1114 Returning Officer , however, rejected the 

petitions for recollit by his order ( Ext. F ) . This fuct is stated 
columi . I cannot suy in what circumstances 15.5 
ballot papers were found in excess from the ballot only to indicate that the petitione: seriously doubted the 

counting of ballot papers. in view of the narrow margin of 
box of polling station No. 98 Kakatpur." 

votes and the mistakes in counting , as well as, the principle 

refurreal tu calier , it was a fit case for di. ecting rocount by 
65. PW -43, the counting agent or the delilioner in the 

the Returning Oflicor under rulc 63 of the Rules . 
central tablo of Nimapara segment, stated : 
" With regard to the shortage of 155 ballot papers of 69. The aforesaid statements and evidence shot thut there 

was sho . iage and excess of ballot pupers which is indicative 
polling station No. 98 Bhudar , 1 mude oral objcc 
non and also offered a written objection to the of the fact that there was gross jregularity in corint.og . 

1 : sistunt Returning officer in cha ge of counting Undoubtcilly , there could be a few arithactical e sory 101 
to snake it proper enqury , but he did not entertain counting , but not to the large extent illust ated by this caso . 
iny oral objection nor accepted the writtça objeciion . Etors and omissions in counting and missing of ballot papers 
to showed me 10 or 12 ballot papers fom the are facto s which matcrially affect the result of the clection . 
backs de of which I found from the seal that the 
itssembly segínent No. 53 and the rolling station 70 . One of the content ons advanced by the learned counsel 
No. 98 were mentioned . " 

appearing for the potitioner wus that the counting officers 

were completely exhausted because they were cnyugod in 
61. PW - 11 , the Assistant Returning Olicer of Jagatsingh counting of ballot papers continously for about 24 hours . 
pur segment, stated : 

That is why they committed several mistakes in counting . 

It appears from the cvidence of PW - 10 , Sri N , K . Parija , 
" When all the bundles we brought to the table of the 

Assistant Returning Officer , who was in chargo of election 
Ass. stant Returning Officer it is not necessary for 

of Bilikuda . Tirtol, Erasama and Jagatsinghpur segmenta , 
him io count the ballot papers the bundles in respect 

PW - 11, Assistant Returning Oficer of Jagatsinghpur and Ball 
of each candidate and accordingly I also did not 

kuda segments and PW -21, Assistant Returning Officer of 
count . . . . . . " 

Tirtol and Erasama segments that the same set of counting 

officers were employed who continuously worked for about 
This statement is against a specific provision in the Hand 

24 hours. None of tho counting agents has , however , been 
Book of the Returnin Officers which runs as follows : 

examined to prove that the counting agents were overworked 

und so there way possibility of committing mistakes in count 
" To ensure further accuracy in the counting of votes 

ing. It is common knowledge that once the process of 
5 % of the total number of bundleg of valid ballot 

counting supints, it continues till the end and for " ustained 
papers of the different coucsting candidates shall be 

counting, officers having stamina are invariably selected . In 
counted at your table, " 

any event, there iy no clear proof that the counting officers 
67. It is now relevant to refer to some more decisions. 

lackcd stamina unit being ovo worked committed crrors . 
In 40 E . L . R . 281 (Supra ) it was held that discovery of 49 

This contention , therefore , does not stand for judicial scrutiny , 
votes out of a bundle of 50 in the Khalsa Jurusi segtment , 
if correct, would go to show that there had been very serious 

71. Government officers wero influenced by respondent No. 
Lachanna Naidu and others , it was held that shortage and 1 to take away vald votes cast in favour of petitionor and 
larity was of such a grave nature that it called for sciutiny. pul spurionis ballol paper s . 
in l. L . R . 1972 Cuttack 439 , Na la kuruimuroinutu V Darul 
Lachanna Naidu and others, it was hold that shortago and 

TL is true that reypondent No. 1 was a sitting Member of 
CXwens of ballot papers in some places establish a prima facie the Parlament of the ruling party . But there is no clinching 
Cisc foi recounting. It was , however, held in J. L . R . 1978 evidence that he had influenced the officers entrusted with 
( 1) Cuttack 164 , Inja Venkata Rao V . Bijoy Kumar Jena wife cus udy of the ballot boxes so to clandestinelv inter 
and others , that br sk counting as such , is no ground to vacate fere with the ballot hoxes for taking away valld votes cast 
the declaration of the result. In AIR . 1975 S . C . 1863 , Bona . in favour of the petitione - in crier to decrease in total 
pali Das V . Rajendra Chandra Mardaraj Harichandanud nuunher of votes, General allegations to this effect iro 
uthors , it was held that crror in entoring results of counting frased on ricre auspioions wisich cannot take the plan of 
in Form No 20 itself is a ground to allow recounting. In rrouf. Sitnilarly , the - e is no nositive naof that rennandcot 
27 E . L . D . 136 . Jainarainlal Agarwal v . Nand Kumar Dani No. 1 mint spurious bollot papers into ballot boxes so) 44 to 
and others , it was held that mistakes in the final result sheet increase 1 yumber of votes polled hy him Detnila stried 
of counting is prima facic cvidence which entities the peti in Schedules B ard C to the above effect seem to be his 
tioners to have the hallot papers inspected and examined . conjecturcs . 
In 42 F . L . R . 198, S . N . Misto v. Dr. Kam Manohar Lohia 
and others , it was held that when Part II of Form 16 does not 

72. Learned counsel Apnearing for both parties wanted 
correctly represent the result of counting, the final result xone issues to ho recast at the fec-end of hearing of tho 
sheet in Form 211 which is prepared on the basis of Part It cuse, I do not, however , conside it necessary 
of Tom 16 is bound to be wrong and the correct position 

to recast 

the issues, becuuse the points which the Irornad con el uitged 
cinnot be ascertained unless the ballot papers are inspected with reference to the proposed issues have heen covered by 
iind recounted. In A .I .R . 1984 S . C . 6 .54 . D . P , Sharma the discussing made on the existing issues, 
Y . The Commissioner and Returning Officer and others , there 
was discrepancy only relating to 20 hallot papers only which 

73 . I thus find that several misithe and omissions crent 
was 101 of much significance compared to the large number 

into the rocords of the counting of ballot parers so much 
of votes nolled ir the clection . It wils, therefore held that 

so that the Returning Officer (P . W . 1 ) was himself convinced 
comrared to the magnitude of the voirs cast, the diss cpancy 
as regards the excess ballot napers found in the ballot bor 

that had it been pointed out to him that there were mistakes 
waty too insignificant , ll wos, however , observed that 

in tho result sheot, he would have made further enquiry and 

is 
crepancy which nerta ns to finding of excess hallot nars 

would not have declared the rosult. It also so happened that 
from the ballot box over and above those which had heen 

after declaration of the rosult, he corrected the figures in 
issued and 1150x } by the voters would undoubtedly he ver 

the result sheet, whereby the margin of difference of votos 
Yrious. It was noticed that it was not unlikely that come 

herween the petitioner and respondent no . 1 was reduced from 
vote s Walked out of the rolling stations alone with hallot 

1087 to 958 , Considering the fact that the total number of 
naners issued to them without cting them in the ballon 

votes polled was 5 , 54 , 523 . the diffrrence of 958 voto Wat 
Max. 

not high Thin being the position the it ost1 hla lrncy inns 
is that the petitioner has been ablo to make out n prima facio 

case for recount of the ballot paners of 7 -Jagntsinghpur 
68 . On 29- 12- 1984 , the petitioner filed rotitions (Ft . E Parliamentary Constituency. It has beco rightly held by the 
m ! Ell for recourt pointing out several irregularities in Supreme Court and repeated by this High Court that secrecy 
respect of counting of ballot poners . Some of those grounds of the hallot ja important, but doing justice is undoubtedly 
have also been taken in the election petition , such as , improne : more important 
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74 . According to Mr. R . Mohanty , learned counsel appear 

79 . Issue nos , 8 , 14 , 24 and 25 . 
ing for the petitioner, the votes secured by respondent no . 1 
alono should be recounted . wheicas , Mr. G . Rath , learned Registrar (Judicial) was directed to recount the ballot papers 
counsel appearing for respondent no . 1 , u ged that in case cast in favour of respondent no . 1, as well as the petitioner , 
this Court will direct rccount, the votes secured by the pe . witli he help of a large nuniber of Assistants of the High 
tioner , as well as , respondent no . 1 should be recounted , Court and in the presence of the partics and / or their agents 
because a petition for recrimination under section 97 of the and counsel, The officers of the District Election Office wid / 
Act has been filed by respondent no . 1. The contention of ir representative of the Returning Ollicer were also present, 

The l ecouncing report of the Registrar Judicial) along with 
Mr. Rath must pievail . According to the settled position of 
law , since respondent no. 1 has recriminated , the votes polled day to day records of recounting, all of which torni part of 
by the petitioner , respondent no . 1 and 1be rejected votes the record , show that lot of labour and perseverance went into 

The recolinting process which took quric a long time. Each and 
should be inspected and recountod . It is not necessary to 
Tecount the voics polled by the other candidates, because no cvery ballot was thoroughly scrutinised , with regard to the 
dispute has beon raised by the partics in respect of the same. vispule ballot papers , the counsel of the parties were also 
In this connection , reference is invicd to 11. R . 1964 S . C . Institut 

d e r op :11:01 brinnal. Al the lim? O ! ..C1811 , 
1200. Jour Snghi. Picnilai Lat ! .I .R , 1179 ? , ? ? ,? Kaj 

Le sure to El preuring - buih partes del I!LF 12 thic 
Avtar Singh Bhadauria v , Ram Gopal Singh and Others , and least ll . the furness of the rccount. 
A . I. R 1985 S . C . 150 . Bhag Vil : rh , Prathi Ram and 
Others. 

$ 0). Registrar ( Judicial) after recount reported that the 
pełnioner secured 2 ,60 ,813 votes and respondent no , 1 sccured 

2 ,61, 386 votes, the difference being 573. He could not clecide 
75 . Issuc nos. 1, 2 and 3 . 

bout 1500 ballot papers and referred the same for Court s 
scrutiny. All these ballot papers were scrutinised in Court in . 

the presence of the learned counsel for the parties. 
These threc issues were not seriously pressed at the line 

After 
of loyal og i. 111 "111. Inc ( 11011 111 .011 in 

scrutiny, 240 ballot papers 
Woli 

were counted in favour of the 

petitioner and 468 ballot papers were counted in favour of 
be dismissed undor section 86 for 2001 - compliunco of vections 

respondent no. 1 who is also cntitled 
81 , 82 , 83 and 117 of the Aci, nor is it barred by law of 

to the benefit of 59 

postal ballots to be counted in his favour. Thus the petitioner 
limitation . The issucs use decided accordingly . 

finally gels 2 ,61,053 votes and respondent no . 1 gets 2 .61,854 

votes plus 59 postal ballots , total 2 ,61,913 the cliffe , enco 
76 . The issues which have been left out shall arise ior 

heing 860. 
consideration after recount of the ballot papers and are 
oferred for the time being. 

81 . After recount, the petitioner filed a petition for 
amendment of the election petition mainly on the following 

1 282117el : 
77 . Having taken a decision to recount of the bullot papers , 
I direct that there shall be recount of the rejected ballot 

( 1 ) Two hundred ballor papers which had bech rejected 
papers and those secured by the petitioner and respondent 

and kept in the rejected bundle were counted in 
no. 1 . The Returning Officer of 7 - Jagatsioghpur Parliamontaty 

favour of respondent no. 1 at the time of recount, 
Constitucucy and the District Election Officers of Cuttack and 
Puri districts shall produce the ballot papers of the above 

( 2 ) Eight hundred ballot papers which had been couptod 
category of all the rolling stations of the aforesaid consti 

of the petitioner wero rojected for double marking 
1110126y before the Registrul Judicial of tits ( ourt along 

of the seal although at the time of Original com 
with the hallot paper accounts in Forms 16 and 20 and all 

there were no such double marking of the seal. This 
connocted papers within 10 days henco. Tho rocount shalt 

4 19 il 929picious circumstances . 
take placo in the High Court premises in a closed and pro 

1.5 . Plot Hot Ol julling hulinn Vos, 98 Nimapaia 
perly guarded room . The Registrar (Judicial) shall take the 

Assembly Segment diul not contain the seal and seems 
help of as niany Assistants of the High Court as he would 

to have been tampered with . Therefore , all the hallot 
seem proper for the purpose of speedy rocount . Tho District 

papers found in the hox are liable to be rejected . 
Election Officers shall remain present personally and render 
uccessay assistance throughout the recounting period . The 

32. Amendment petition will 
Returning Officer shall also be free to remain present at the 

rcjacted after hearing both 

parties hy order dated 20 - 10 - 1987, but the learned counsol 
time of recount. The petitioner and respondent no , 1 , learned 

for the petitioner was permitted to raise the points at the time 
counsel for both partics, one at a time, shall be frec to remain 

of argument after scrutiny of the disputed hallot papers . So 
present at the time of recount. No other persons shall he 

far as the first two grounds are concerned , they were not 
nermitted to cnter inside the room without 87cific permission) 

uvailahle to be agitated after the recount. When recount of 
of the Registrar ( Judicial) . Soon after the recount is over , 
the Rogistsar (Judicial ) whill furnish his import the prilir ? 

votes takes place, parties are bound to gain or lose , llc alise 
if the Registrar (Judicial) will consider any ballot paper or 

officers engaged in the recount scrutinise ench ballot paper 
hallot napers to be doubtful or controversial : ind he will not 

with more than ordinary cure and in case of doubtful ones , 
ne able to deturmine is to in who figyurth Millie shall 

consultations take place between the secounting officer and 

the couuel of the parties. It was unfortunato that the petitioner 
he counted , he shall keep them separately in a sealed cover 

fost 400 hallot papers . May he . they had been wrongly counted 
for the Court s scrutiny . The sealed cover may contain the 

in his favou . So far as the third ground is concerned , non 
heals of the parties and the Returning Officer /District Flection 

if the hallot papers of this polling station are crcluded from 
Officers , After recount, the rest of the hallot narer shall he 

consideration , the iltimate result will not tilt in favour of 
1 ont in culed rockets / hores for safe custody. 

The petitioner , Therefore , this ground is inconsequential. 
Sal K P . Mohapatro 83. It is significant to point out that when the result w :19 

innounced and respondent no . 1 was declared elected , there 
Orissa High Court , Cuttack . 

way a difference of 1087 votes. The returning officer noticed 

come mistakes and himself made it calculation and made 
Datec , 14th May, 1987, 

necessary correction on 23 - 1 - 1985. Accorcling to his calculu 

tion the Jifference was reduced to 958 votes. After recount. 
18th Novemher, 1987 

the difference is found to be 860 voors . Therefore , resnondent 
no. 1 is declared to have socured maiority of votes . Conse 

quently the clection ratitico iy liable to be dismissert , 
78. Tasue nos. 4 . 5 and 7 . 

84 , TWO mnificant fuctory came to light t the time in 
These lancs Herr roserved for Jecision after recount of the reonunt. The first is that i liror tumber of voters de 
the ballot papers of both the petitioner and respondont no. 1 . not know how to cast thrir vnies and put the mal marks 
After recount those senes were not pressed here therr it won !! Dlaçox AS 1 791:It , 1 late number of hallot napene 
socms in tye ni Occasion nor any necessity for trint and Sear are reircted . If the voters are able to crust their votes NIC 
ing of the rocrimination petition . 

nerlv . in many cases result of election would the different. 
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are well known political personalities and held high political 
offices in the Centre and the State respectively . The parties 
themselves were present in Court on most of the datos of 
bearing and conducted themselves with dignity without slight 
exlibrioll ul UEC 11 . Ul illuus. l wil cler . O ), it sally is 
bound to succeed and consequently his rival is bound to loso . 
In a case in Court, similarly one of the partics is bound to 
succeed and his adversary is bound to lose . Finally so far 
as this Court is concerned , the petitioner has lost , 


( ATT II - 5 3 ( 111 ) ] 

tra T TA : 7 
- - - - - - - -- - 
No effort seems to have been made to educate the illiterate 
voters both in urban and rural areas prior to thọ election 
As to how they should cast their votes correctly . Even the 
candidates who seriously contest elections and reach himool 

Very och unki wole of , Cinghillenicy Uudy propal 
gandu do not ach an m itance in this unportant in Show 
For this reason one or noic of them perhaps loss and suffer, 
because differenco of a few votes tilts thc balunce in elections. 
The second surprising aspect is the carelessness of the preşid 
ing and the polling officers . In many cases it was found thal 
the rubber scal was missing. What appeared in ihe vallot 
paper was just a smudged impression of the ink uver the 
Qlection symbol, The learnod counsel for the parties explained 
that this was due to removal or loss of the rubber impression 
of the seal containing the arrow mark . It was unfortunato 
that the officers- in - charge of the polling stations did not 
aotice this aspect and even if they noticed , they did not 
attach any importance to it . I hope and believe that the 
Eloction Commission of India and the Chief Electoral ( licer 
of the Stale will take notice of (hese two aspects for taking 
suitable remedial measures. 


I commend the hard work and perseverance of Sri S . K . 
Misbra , Registrar ( Judicial) of this Court and his officers 
who took great pains in making the recount with thorough 
scrutiny without being swayed away by Person or political 
Lusidural ni, 


86 . In the result, the election petition is dismissed . Cost 
of Rs. 5000 (Rupeos five thougand ) is awarded in favour 
of respondent no . 1 which he can partly recover from the 
security deposit. 


Sd ./- K . P . MAHAPATRA 


85. Before parting with the case, I must record that the 
learned counsel M / s . Ranjit Mahanty and Bidyadhur Mishra 
appearing for the petitioner , and M / s, Gangadhar Rath , 
B . B . Mohanty and S . K . Das appearing for respondent no. 1 
were not only helpful and cooperative to the Court, but 
also exhibited the rare qualities of fairness and dignity in 
conducting the cases of their respective clients , both of whom 


Dated , 18th November, 1987. 
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